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Memorandum 97-22

SB 143 — Unfair Competition Litigation

We have received quite a lot of reaction to Senate Bill 143, introduced by
Senator Kopp to implement the Commission’s recommendation on Unfair
Competition Litigation. Attached to this memorandum are letters sent to the Senate
Judiciary Committee and to Senator Kopp and the Commission in anticipation of
a hearing on SB 143 (now postponed). Earlier letters from several groups that
have been superseded are not reproduced in the exhibit. A current copy of SB 143

is also attached.
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Status of Bill

Senate Bill 143 is now set for hearing on May 13. It was originally set for
March 11, but we put the bill over until April 8 in order to work on issues raised
in several of the letters (or earlier versions of them) included in the exhibit. The
Senate Judiciary Committee has now rescheduled the hearing so that SB 143 can
be heard with SB 1309 (Mountjoy), which is part of the Governor’s legislative
package. (A copy of SB 1309 is in the Exhibit at pp. 55-59.) As things now stand,
this will provide the Committee with a fairly clear policy choice.

A third bill — AB 1295 (Caldera), as amended April 1, 1997 — would require
traditional standing, apply class action rules, and provide a broad binding effect.
(A copy of AB 1295 is in the Exhibit at pp. 61-66.)

As things now stand, the support and opposition on SB 143 are as follows:

Support — California District Attorneys Association, Consumers Union
Support if amended — Association for California Tort Reform

Technical comments — State Bar Legal Services Section

Cannot support in current form — California Retailers Association

Oppose unless amended — California Rural Legal Assistance Foundation,
Consumer Attorneys of California, Dial Corporation, Public Counsel

Oppose — State Farm Insurance Companies

We do not intend to rehearse in this memorandum all of the issues that have
been repeatedly considered by the Commission over the last two years, but a
number of points are noted here and additional matters may be raised orally at
the meeting. The staff suggests consideration of several issues and seeks the
Commission’s guidance on what direction the bill should take and how we can
best preserve its core provisions. If either of the other bills (SB 1309 and AB 1275)
passes, then the Commission’s bill will not be needed, but until that happens, the
staff believes it is important that SB 143 retain its distinct character as a balanced
approach that makes the minimum changes needed to put unfair competition
representative actions on a sound footing to the ultimate benefit of both sides to
litigation as well as the general public.

Reports of Problems in Existing Law

The Commission will recall that at one point continuation of this study was in
doubt because of the lack of reports that any problems existed. Setting the bill for
hearing has elicited a number of responses highly critical of the existing law. See,



e.g., Exhibit pp. 9 (“severe and growing problem with private civil actions”), 14
(“desire to reduce frivolous suits™), 35 (“hit with meritless lawsuits under the Act
in the last couple of months”), 37 (“excesses in the UCA”), 38 (“unjustified and
unwarranted suits being brought against the business community”).

Concerns of Defense and Business Groups

Bill doesn’t go far enough. Industry and business representatives believe that
the bill should go much farther, requiring traditional standing or imposing full
class action rules, and providing for a broader binding effect. See Exhibit pp. 9-
10, 14-15, 18, 35, 37, 38. As noted above, two other bills in the current session take
this sort of approach and there is no need for the Commission’s bill to do the
same thing. The Legislature is better served by having alternative policies to
choose from. The approaches suggested by these commentators have been
considered at past Commission meetings and for a variety of reasons, the
Commission did not decide to pursue the class action model. The issue was
addressed most recently at the December 12, 1996, meeting in Los Angeles.

Bill will result in more actions. The duty of defendants to give notice of similar
representative, enforcement, or class actions is criticized as encouraging plaintiffs
to pile on. See, e.g., Exhibit p. 14. Note that Section 17304 requires notice of
actions “known to the defendant” — consequently, complaints to the effect that
the defendant may not know of the other actions are misdirected. This section is
not crucial to the bill, but the staff does not believe that a careful reading of it
would lead anyone to think it requires impossible compliance. Providing notice
is the first step in working to consolidate or coordinate actions that are
appropriate for such treatment. Mandating consolidation, as one commentator
has suggested, does not appear workable. We would prefer to rely on existing
general procedures.

Bill will complicate settlement. Several commentators think SB 143 wiill
complicate settlement by providing too broad a notice, inviting intervention
through the fairness hearing process, and delaying the process too long. See, e. g.,
Exhibit pp. 9-10, 15, 37, 39. These problems may be real, but they should be offset
by the benefits of the procedure which should cut down on harassing,
unfounded actions and give more respect to stipulated judgments. Of course, the
procedure does not apply to pre-filing settlements, so if defendants want to settle
without interference from the due process provisions in SB 143, that practice
would not be threatened. We cannot think of a way to move unfair competition



representative actions toward procedural respectability while avoiding notice
and hearing.

Concerns of Public Interest Groups and Private Litigators

The Commission has fully considered and responded to many of the concerns
raised by public interest groups and plaintiffs bar representatives over the course
of preparing its recommendation. As discussed below, several amendments were
made to address these concerns and some other amendment could be made to
deal with additional problems if it would remove the opposition. However, it is
impossible to satisfy all of the concerns of CRLA, CAOC, and Pubic Counsel
without undoing what the bill seeks to accomplish and threatening the balance
we have sought to achieve throughout this study. For example, CAOC continues
to oppose the bill primarily because it does not apply the notice and fairness
hearing procedure to public prosecutors. (See Exhibit pp. 28-30.) The
Commission considered this issue at two recent meetings and the staff does not
believe it should be reopened at this point. Furthermore, even if the Commission
were interested in pursuing this concept, it should be the subject of a different
bill than SB 143. CAOC could sponsor legislation of this type, if it wanted. Put
simply, this is not that bill and that issue is not inherently related to the problems
addressed in SB 143. Furthermore, to adopt the CAOC suggestion (however it
would be implemented) would not gain CAOC support of SB 143 and would
result in active opposition from the California District Attorneys Association.

Amendments of April 2

SB 143 was amended on April 2 to eliminate three major sources of concern
with the bill — the plaintiff’s adequacy standard in Section 17302(a), the limited
binding effect rule in Section 17308, and the semi-retroactive effect rule in Section
17311 — and also to make a technical revision in Section 17301 (see Exhibit p. 34).

Adequacy standard. The Commission added a provision to Section 17302(a) at
the December 1996 meeting requiring that a private plaintiff must be an adequate
representative of the interests of the general public pled, but did not go as far as
urged (and as provided in the other bills) and require that the plaintiff have
suffered an injury by the practice complained of. This limitation was adopted in
the spirit of compromise that has guided the Commission from the early days of
this study. However, the plaintiffs bar and public interest representatives (except
for Consumers Union) did not accept the compromise and continued to object



while at the same time the defense and business bar objected that the rule did not
go far enough and that the “no injury” rule should not be codified. Since no one
seemed to appreciate the compromise, the staff prepared amendments to take it
out and return the recommendation to the form it had during most of 1996. This
approach was approved by Chairperson Fink and Vice Chairperson Byrd. The
Comment to Section 17302 should be amended as set out in the draft Report on
Exhibit p. 8. It bears repeating that those who urge full class action standing and
typicality rules have bills they can actively support and we would hope that they
can be neutral on SB 143 in the interim.

Binding effect. The limited binding effect rule in Section 17308 has not been
well understood. It has also been a frequent target of complaint although the staff
firmly believes, along with Prof. Fellmeth, that it is a sensible rule that states
what the proper result would be. We also believe that the section is ultimately
unnecessary, no matter how useful it is. Res judicata effect cannot be imposed
where it would be unconstitutional to do so and the courts will find binding
effect were it is appropriate. Section 17308 provided a nudge to the courts,
avoiding the necessity to litigate the matter. The staff’s analysis in earlier
memorandums concluded that it would most likely be unconstitutional to
provide a broader binding effect than set out in Section 17308, although where
restitutionary relief is “incidental” to injunctive relief, there appears to be some
leeway. But we are fairly confident that a representative action cannot bind
members of the general public who have not had notice and an opportunity to
opt out. The staff also believes that by providing the new rules on pleading,
notice, and the fairness hearing that the SB 143 procedure will lead to binding
effect in appropriate cases under general principles. Section 17308 was making
no friends; its elimination does not threaten the core principles of the bill (CAOC
to the contrary notwithstanding) and gains support from Consumers Union (see
Exhibit pp. 31-33). Accordingly, the staff recommended eliminating Section
17308. This approach was approved by Chairperson Fink and Vice Chairperson
Byrd. The Commission should consider whether the Comment to Section 17306
(fairness hearing) should be revised to add a sentence to the effect that these
rules should improve the status of representative actions so that the courts will
grant appropriate res judicata effect under general rules.

Limited retroactivity. As introduced, SB 143 could apply to actions pending on
its operative date if the parties substantially complied with the procedure. A
number of persons objected to this rule and the staff recommended making the
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new procedure prospective only. This change was approved by Chairperson Fink
and Vice Chairperson Byrd and Section 17311 has been amended accordingly
and the Comment revised as set out on Exhibit page 8.

What’s Next

The staff will continue to work with the interested persons. There may be
some additional minor or technical changes that can reduce opposition to the bill,
but almost all of the suggested amendments simply trade one group’s opposition
for another’s with no net gain politically and a loss to the core integrity of the
Commission’s recommendation. We hope that those who oppose SB 143 mainly
because it doesn’t go far enough can take a neutral position and not attempt to
forestall reasonable, compromise reforms just because they don’t solve all of the
problems perceived in existing law. We hope too that plaintiffs representatives
can come to recognize that the balanced approach taken by Commission does not
threaten their legitimate interests and soften or remove their opposition.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary



Memo 97-22 EXHIBIT Study B-700

AMENDED IN SENATE APRIL 2, 1997

SENATE BILL No. 143

Introduced by Senator Kopp

January 13, 1997

An act to add Chapter 6 (commencing with Section 17300)
to Part 2 of Division 7 of the Business and Professions Code,
relating to unfair competition litigation.

LEGISLATIVE COUNSEL’S DIGEST

SB 143, as amended, Kopp. Unfair competition litigation:
representative actions.

Existing law prohibits unlawful, unfair, or fraudulent
business acts or practices and unfair, deceptive, untrue, or
misleading advertising. Existing law provides that relief for
violations of these provisions may be obtained by the Attorney
General, district attorneys, county counsels, city attorneys,
and city prosecutors, as specified, or by certain other parties,
including a person acting for the person’s interests or on
behalf of the general public. Available remedies under these
laws are cumulative, and generally include injunctive relief,
civil penalties, and restitution.

This bill would require unfair business practice actions
brought by private parties on behalf of the interests of the
gencral public (“representative actions”) to comply with

certain requirements. The bill would—reguire—a—private

the—general—publie—and—wewld provide that the private plaintiff
may not have a conflict of interest with the interests of the
general public. The bill would also require the plaintiff’s
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attorney to be an adequate representative of the interests of
the general public. These matters would be determined by
the court, and the representative cause of action would be
stricken from the complaint if these requirements are not
satisfied, as specified.

The bill would also require the private plaintiff to provide
notice of the representative action to the Attorney General
and to the district attorney of the county where the action is
pending. The defendant would be required to notify the
“plaintiff and the court of any other related actions pending in
this state against the defendant.

The bill would also require the plaintiff to notify specified
persons prior to entry of judgment or modification of
judgment with respect to a final determination of the action,
and would require a court hearing to determine if various
requirements have been satisfied —A—judgment—approved—by

The bill would also provide that if a prosecutor has
commenced an enforcement action against the same
defendant based on substantially similar facts and theories of
liability, a court may stay the representative action, make an
order for consolidation or coordination of the actions, or make
any other order, in the interest of justice.

The bill would provide that its provisions apply to actions
commenced after December 31, 1997

The bill includes other related provisions.

Vote: majority, Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The peopie of the State of California do enact as follows:
SECTION 1. Chapter 6 (commencing with Section

17300y is added to Part 2 of Division 7 of the Business and
Professions Code, to read:

Wb —
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CHAPTER 6. REPRESENTATIVE ACTIONS ON BEHALF OF
PuBLIC

17300. As used in this chapter:

(a) *‘Enforcement action” means an action by a
prosecutor under Chapter 5 {commencing with Section
17200) or Part 3 (commencing with Section 17500).

(b} *‘Prosecutor” means the Attorney General or
appropriate  district  attorney, county  counsel, city
attorney, or city prosecutor.

(c) “Representative cause of action” means a cause of
action asserted by a private plaintiff on behalt of the
general public under Section 17204 or 17535.

17301, (a) A  private  plaintiff may plead a
representative cause of action on behalf of the inferests
of the general public under Section 17204 or 17535 only
if the requirements of this chapter are satisfied.

(b} The private plaintiff shall separately state the
representative cause of action in the pleadings, and shall
designate it as being brought “on behalf of the interests
of the general public” under Section 17204 or 17535, as
applicable.

17302. (a) A private plaintiff in a representative
action t
t may not have a
conflict of interest that reasonably could compromise the
good faith representation of the interests of the general

public pled.—Fhe—private—plaintif—is—not—requited—to—have
sustained-any-niry-by-the-defendant:

{b) The attorncy for a private plaintiff n a
representative  action must be an  adequate legal
representative of the interests of the general public pled.

(c) On noticed motion of a party or on the court’s own
motion, the court shall determine by order whether the
requirements of subdivisions (a) and (b) are satisfied.
The determination may be based on the pleadings. The
court may inguire into the matters in its discretion or may
permit discovery. In making its determination, the court
shall consider standards applied in class actions. If the
court determines that the requirements of subdivisions

9%
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(a) and (b) are not satisfied, the representative cause of
action shall be stricken from the complaint.

{(d) An order under this subdivision may be
conditional, and may be modified before judgment in the
action.

(¢} This section does not preclude the court from
granting  appropriate  preliminary  relief  before a
determination is made under subdivision (c).

17303. Within 10 days after commencement of a
representative  action, the private plaintiff shall give
notice of the action and of any application for preliminary
relief, together with a copy of the complaint, to the
Attorney General and to the district attorney of the
county where the action is pending. Notice of any
application for preliminary relief shall be given in the
same manner as notice is given to the defendant.

17304. (a) Promptly after summons is served on the
defendant in an enforcement action or representative
action, the defendant shall notify the plaintiff and the
court of any other enforcement actions, representative
actions, or class actions pending in this state against the
defendant that are based on substantially similar facts and
theories of liability and that are known to the defendant.

(b) Promptly after summons is served on the
defendant in an enforcement action, representative
action, or class action in this state, the defendant shall give
notice of the filing to the plaintiff and the court in all
pending enforcement actions and representative actions
in this state against the defendant that are based on
substantially similar facts and theories of liability and that
are known to the defendant.

17305. (a) With respect to a representative cause of
action, at least 45 days before entry of a judgment, or any
modification of a judgment, which is a final
determination of the representative cause of action, the
private plaintiff shall give notice of the proposed terms of
the judgment or modification, inciuding all stipulations
and associated agreements between the parties, together
with notice of the time and place set for a hearing on

98
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entry of the judgment or modification, to all of the
following:

(1) The Attorney General.

(2) The district attorney of the county where the
action is pending.

(3) Other parties with cases pending against the
defendant based on substantially similar facts and
theories of liability known to the plaintiff.

{4) Each person who has filed with the court a request
for notice of the terms of judgment.

{(5) Other persons as ordered by the court.

(b) A person given notice under subdivision (a) or any
other interested person may apply to the court for leave
to intervene in the hearing provided by Section 17306.
Nothing in this subdivision limits any other right a person
may have to intervene in the action.

(c) On motion of a party or on the court’s own motion,
the court for good cause may shorten or lengthen the time
for giving notice under subdivision (a). ,

17306. (a) With respect to a representative cause of
action, before entry of a judgment, or any modification of
a judgment, which is a final determination of the
representative cause of action, a hearing shall be held to
determine whether the requirements of this chapter
have been satisfied.

(b} At the hearing the court shall consider the showing
made by the parties and any other persons permitted to
appear and shall order entry of judgment only if the court
finds that all of the following requirements have been
satisfied:

(1} The proposed judgment and any stipulations and
associated agreements are fair, reasonable, and adequate
to protect the interests of the general public pled.

(2} Any award of attorney’s fees included in the
judgment or in any stipulation or associated agreement
complies with applicable law.

(3) The private plaintiff satisfies the requirements of
subdivision (a) of Section 17302,

(4) The attorney for the private plaintiff satisfies the
requirements of subdivision (b) of Section 17302.

98
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(5) All other requirements of this chapter have been
satisfied.

17307. A representative cause of action may not be
dismissed, settled, or compromised without the approval
of the court and a determination that the disposition of
the representative cause of action is fair, reasonable, and
adequate to protect the interests of the general public
pled. The court, in its discretion, may set the matter for
hearing on notice to persons who would receive notice
under Section 17306,

17309. (a) If a private plaintiff has commenced an
action that includes a representative cause of action and
a prosecutor has commenced an enforcement action
against the same defendant based on substantially similar
facts and theories of liability, the court in which either
action is pending, on motion of a party or on the court’s
own motion, may stay the private  plaintiff’s
representative cause of action until completion of the
prosecutor’s enforcement action, may make an order for
consolidation or coordination of the actions, or may make
any other order, in the interest of justice.

(b) The determination under subdivision (a) may be
made at any time during the proceedings and regardless
of the order in which the actions were commenced.

(c) Nothing in this section affects any right the
plaintiff may have to costs and attorney’s fees pursuant to
Section 1021.5 of the Code of Civil Procedure or other
applicable law.

17310. Notice provided to the Attorney General or a
district attorney under Section 17303 or 17305 does not
impose any duty on the Aftorney General or district
attorney. The Attorney General or district attorney is not
precluded from taking any future action as a consequence

98
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of not taking action in response fo notice or
determination made under Section 17306.

any

17311. ¢arExcept—as—provided—in—subdiviston—(b)—this

—This chapter applies o
actions commenced after December 31, 1997.
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REPORT OF THE CALIFORNIA LAW REVISION COMMISSION ON
SENATE BILL 143 — UNFAIR COMPETITION LITIGATION

The Comments to sections set out below supersede the Comments to these
sections as printed in the Commission’s recommendation on Unfair Competition
Litigation, 26 Cal. L. Revision Comm’n Reports 191 {(1996).

Bus. & Prof. Code § 17302. Absence of conflict of interest and adequate legal representation

Comment. Section 17302 sets forth the prerequisites in a representative action for unfair
competition or false advertising of (a) absence of a conflict of interest on the part of the plaintiff
and (b) adequacy of counsel to represent the general public. Under subdivision (a), if a plaintiff is
pursuing & cause of action as an individual and at the same time is seeking to represent the
interests of the general public, it would be appropriate for the court to consider whether the
plaintiff can adequately perform this dual role and represent the interests of the general public in
good faith. This section does not provide a specific conflict of interest standard applicable to the
plaintiff’s attorney in the representative action; but lack of conflict of interest is an element of the
overall adequacy of counsel standard by analogy with class action law. See, e.g.. 7A C. Wright,
A. Miller & M. Kane, Federal Practice and Procedure 1769.1, at 383-84 (1986) & Supp. at 36
{1995).

Subdivision (c) provides the procedure for determining that the requirements of subdivisions
(a) and (b) are met. The court is given broad discretion in making its determination, including the
power to investigate any issues that arise, and may make an order permitting discovery. The
plaintiff cannot obtain a ruling on the merits of the complaint without first satisfying this section.
See Section 17307(b)(3)-(4) (findings required for entry of judgment).

Subdivisions (¢) and (d) are drawn in part from Rule 23(c)(1) of the Federal Rules of Civil
Procedure, applicable to class actions.

See also Section 17300(c) (“representative cause of action” defined).

Bus. & Prof. Code § 17311. Application of chapter

Comment. Section 17311 provides that this chapter applies only prospectively, i.e., to actions
filed on or after its operative date (January 1, 1998).




" ASsOCIATION FOR CALIFORNIA TORT REFORM
“

Apnl 1, 1997
TO: Hon John Burton, Chair
Members, Senate Judiciary Commirtee
FROM: John H. Sullivan, President ¢
Barbara M. Wheeler, Legislative Consultan bO5. Mﬂ
RE: SB 143 (Kopp)

Status: Senate Judiciary Commirtas
Hearing Date: April 8, 1997

ACTR POSITION: SUPPORT IF AMENDED

The Association for Californiz Tort Reform supports if amended SB143 (Kopp). We
commend Senator Kopp and the California Law Revision Commission for their attempts to
address a severe and growing problem with private civil actions using California’s Unfair
Competition Act (B&P Code Sections 17200 and 17500). SB 143, which is the finai
recommendation of the Law Revision Commission, appears to move in the right direction in
seeking to curb some of the abusive litigation in this area. However, the bill's provisions do not
go far enough and, without amendment, certain of its provisions would exacerbate problems with
the current law,

Section 17302(a) permits private representative actions by “adequate” plaintiffs; however,
plaintiff need not even be injured to qualify as an “adequate” litigant. This is contrary to well-
established principles of civil law, While the UCA permits “Eny person acting for the interests of
itself, or of members of the general public” to bring an action for any “unlawful” or “unfair”
business practice, the Legislature has yet to define the standard to be applied in bringing such an
action. Section 17302 would allow such actions to be pursued in the absence of injury on the
part of the plaintiff representing the general public,

We suggest that Section 17302 be amended to provide that a plaintiff would be deemed to be ,
“adequate” if he suffered injury or, in the case of false advertising, was actually misled and relied
on the misrepresentation.

The notice requirement in Section 17304 for the defendant 1o notify the plaintiff and the Court of
other actions filed againgt it on the same theory has many problems. First, it is conceivable &
defendant not have been served yet or otherwise be unaware of another similar action against it,
Additionally, the existence of prior lawsuits is easily discoverable. Finally, unless the statute is
amended to require all representative plaintiffs to pursue a single action, the notice provision
invites problems (i.e. copycat lawsuits) where different litigants can intervene, pick on, and hold
up settlement. For the above reasons, we would suggest deleting Section 17304,

9
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Honorble John Burton

April 1, 1997
Page 2

The notice and 45 day waiting pericd for settlements contained in Section 17305 invites
interveniors into the settlement process, which would have the effect of delaying the settlement.
Additionaily, the notice provision--followed by an additional 45 day wait-- would serve to
perpetuate exposure to muitiple suits on the same issue.

Finaily, a res judicata effect in private individual UCA actions is a serious flaw which remains
wholly unaddressed by this legislation. Currently, Section 17308 only provides conclusiveness
for judgments in representative causes of action, However, private individual UCA actions
based on the same act or conduct can still be brought against a defendant. A suggested
amendment would be that a judgment in a representative action would be res judicata as to any
future private UCA action against the defendant based on the same act or course of conduct.

In sumbnary, while SB143 looks at a serious problems, it does not g0 nearly far enough 1o curb
abusive private UCA lawsuits. Moreover, the bill’s provisions regarding sertlement will
exacerbare problems posed by the UCA by inviting intervenors into the settlement process. We
would welcome the opportunity to work with Senator Kopp and/or the Law Revision
Commission to explore amendments to the bill which would address these concerns.

cc:  Senator Quentin Kopp
Gene Wong, Chief Counsel, Senate Judiciary Committes

10
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Honorahle John L. Burion 3
Chair, Senate Judiclary Committee MAR 18 1937
- State Capitol, Room 4074 :
Bacramento, California 95814 File:

e e

Re: SB 143 (Kopp) -- SUPPORT
Dear Benntor Burton:

The California District Attomeys Association {CDAA) supports Senate Bill
143 (Kopp), the Californie Law Revision Commission's proposa] to make
several procedural revigions to the California unfair competition statute, .
Bus. & Prof. Code §17200 et seq,

Background.to the Law Revision Commiggion Proposal

The unfiir competition statute is of vital concern to every Callf'omla !
prosecutor's office, Bus, & Prof, Code §17200 is California's "Little FTC
Act" - the principal law enforcement tool used by California prosecutors
to protect the public from unfair and deceptive business practices. Sec |
Peaple v, Pacific Land Research (1977) 21 Cal.3d 683, E_;gnMaijpml
Association of Realtors (1981) 120 Cal.App.3d 459.

Section 17200 also pravidea for private rights of action, including actiaﬁg
hrought by private plaintiffs "on behalf of the general public.” Tt is this |
private plaintifl aspect of the unfair competition statute that is at issue herp

In November 1996 the California Law Revision Commission completedia
three-year study of the unfair competition statute, focusing partlcularly on
the issues of standing to represent the "general public” and of finality in!
such private plaintiff fawsuits.

11
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. Although CDAA believes that probiems relating to these issucs are infrequent, it is true that
© §17200 is silent as to qualifications for a private plaintiff seeking to represent the
peneral public and as to the possibility of rmltiple cases using this "nrivate attorney
- penesal” authority. CDAA participated throughout the Commission’s two-year hearing process to

o help identify carcfully balenced solutions to these concerns,

" The Cemmisgon's November 1996 report contindes that madest procedural changes are needed
13 clarify these issues regarding "representative" actions (as the Commission's proposal terms
these privase actions seeking to represent the general public). CDAA believes the Commission's

praposel, now embodied in SB 143, is & carefully tailored and appropriate means of clantying
~ private stending to bring these "represontative” actions and the finality of such actions.

7143 and its Bffects
5B 143 would:s
. | o Rc;;uire that private plaintiffs and Eheir counsel secking to represent the general puhlié
nust meet modest standards of conflict of interest and adequacy as legal representatives,
| @ Require cleat pleading ofthese "representative” causes of action;

o Rec[ulre that notice of the bommencement of such cases, and of proposed terms of a -
judgment, be given to the Attorney benml and district attorney, as well ag partics to gimilar cases
apraingt the defendant; :

o @ Provide for a faime'ss_heaﬁng to make sure that the judgment in a private representative
action is "fair, reasonable and adequate” to protect the interests of the general public;

o Provide a bar to other private "general public” actions on the settled or
resolved cause of action, while not barring any existing individual rights of recovery;

© Clarify options for the cmin: (including a stay of the private action, or consolidztion or
coordination, or other such orders) when public end private actions are filed simultaneously.

CDAA beli eves these provisions will help promote certainty, finafity, and fairness in these
| representative actions.

Private p!aiuﬁﬂ’s will have to meet minimal standards of adequacy end conflict of interest, but |
1hese are modest threshelds which good faith plaintiffs with tepitimate public interest motivations
. ill easily meet. - :

12
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Ctear pleading and appropriate notice of such cases will likswise scrocn out only those plaintiffs
wvith motives or claims which cannot withstand public scrutiny. And the requirement of &
Misness hearing to enure that the interests of the general public are indeed served is no ;
subgtantive barviér at ell to a plaintiff who hes obtained u result beneficial to the goneral pubtic.:
Nut such a hearing will effectively prevent bad faith “sell outs" of the public interest, :

Similarly, thers is fundamental fairness in tha idea that defandants who settle or resolve these 2
private attomey general actions, on terms mesting a faimess standard, should have confidence -
that they will face only one such action, i

* ‘The unfair competition statute, like its federal counterpart in the FTC Act, is 2 carefully balanued
=atute which is important to a wide range of interests in the legal community. While §17200 is
the principal 1aw enforcement consumer protection statute in California, it aleo serves other
iinportant public and private functions, Given the clearly beneficial overall record of §17200, -
‘hore I8 no cvidence to aupport sweeping changs in the Jaw, as the Commission’s Report indicates.

1Jowever, the Law Revision Commission, after extensive non-partisen smdy of these questions,
has recommended these modest procedural changes to tlarify uncertainiies in the law.

The California District Attorneys Association believes 5B 143 is a thoughtful attempt to balance
| the interests of plaintifls, defendants and the public, 8B 143 would provide greater clarty and
certainty in private representative actions, but would aveid imposing burdens that would make
important and legitimate private cases unworkable, The Law Revision Commission has struck an
appropriaic balance, and SB 143 deserves our aipport,

Thank you for your courtesy in c@onaidering the thoughts of the law enforcement commmmity on

thig subject.

Very truly yours,

ﬁwéiﬁf-ﬁé?§;m;

LAWRENCE . BROWN
lixecutive Director

pe: The Honoteble Quentin L. Kopp
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Law Revision Commissiar

March 10, 1997 RECEIVED
MAR 10 1997

Honorable Quentin Xopp .

California State Senate File:

State Capitol

Sacramento, California 95814

RE: SB 143

Iyear Senator Kopp:

The California Retailers Associution has raviewed SB 143, under your authorship. The concerns
we have with the bill as introduced ars such that we cannot support the bill in its current
form. We fully recognize and appreciate the extensive work of those involved in the drafling of
this legistation and concur completely with their desire to reduce {rivolous suits brought by
individuals acting as private attomeys general, and to provide some finallty for actions brought
under Section 17200 of the Business and Professions Code ( ali Code references hereafter refer 10
the B & P Code). Followingisa brief surmary of the points raised by our members:

~ Dlaintifl's represeniative does not have to sustain an actua! injury, thus there will be Joss
likelihond of "Typicality” or commonality” as required for representatives in class actions
(17302).

~ {in what basis does a judge determine [ the representative is an "adequate” representative of
the general public?

. For a judge to determine adequacy of the representative, the judge may need to conduct
-discovery. J 50, businesses will have Lo hire attorneys o do discovery and appear at hearingsto
determine adegquacy of pluintiff and pluintiffs counscl.

. Defendant will be required to notify the count of other actions filed , and yet defendant may nul
know, may not have been served yet, etu. Language should provide for notification 1o the extent
1he defendant hes knowledge. And, only detendant businessos are required to give notice of other
similar actions, Plaintill is often in & better position to know of other similar actiona, particularly
if that plaintiff has filed more than one or is filing a "copycat” ault. Thus, plaintiff should atso be
required to give notice, und the court should coordinate or consolidate ( 17304).

14
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~ Wa question whether the bill provides true res judicala, There is no #es fudicuia for any action
based on the same facts and circumstances except for "representative cause of action” ax deilned.
J3usinesses can still be subject to multiple suits for the same condut, through use of other
Sections ( 17308 end 17309),

~ Because the bill provides for notice and a 45 day period before « heariny is held on a
settfement/judgement, businesses cannot enter into a settlement or judgement without public
attention { nyone can request to be listed as an “interested party” and thus bg informed of the
propused settlementjudgement), The process of evaluating the adequacy of the settlement opens
up the process 10 intervenors, This provision may be misused by so-valled public intcrest groups
or sctivists to challenge the proposed scutlement, Thus, we foreses more hiring of attorneys,
added cxpenses and unneccssary publicity. Lastly on this point. notice of the hearing is yet
another burden for the defandunt.

~ The ambiguity on res fudicata and the lack of etandards for the court to follow on the
edequacy of the representatives or the scttlement/judgement will give rise t muddled and
detrimental case law decisions for business,

In summary, our member representutives feet SB 143 is ambiguous, will result in more 17200
actions, will not provide finality of actions, and will result in more intervenors in the scttlement
process. Again, because we acknowledge the intent of the sponsors s o improve the status guo
through incremental reform, we are willing tw work with you and other sponsors to explore any
amendments which could be made to the bill to alleviate our concerns.

Sincercly,

.y .

-‘...} & .
5% P%AM ‘Z
William E, Dombrowski
President

cc: Chris Alrecht, Assistant Director, CLRC
Ton Pappageorge. Loe Angeles District Altorney's Office
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Senator Quentin Kopp Law Revision Commissior:
State Capitcl, Room 2087 RECEIVED
ramento, CA. 95814
Fheremani, CA. 558 MAR 10 1997
RE: SB 14 8§ N
File;
Dear Senator Kopp:

In recent weeky, we have reviewed the Law Revision Commission's recommendation in
support of this bill, and have asked our advocates who litigate these cases for our farm
worker clients to analyze the bill in light of the Commission'’s stated concems, A
consensus hag emerged here that, overail, the bill will impact negatively on our ¢licnts
who need protection now and in the future from unlawful business practices. However,
we realizo that concerns have boen raised mbout "abyses” of litigation under B & P Code
917200, et seq., and we have endeavored to identify major amendments which, if
adopted, would mitigate our concems and make $B 143 a berter bili:

* Provide, and adopt as part of the bill, legislative intent language cstablishing
that its purpose is not to convart B & P §17200 "representative” actions into
another typs of "class” action, with all of the traditional procedural limits and
requirements;

¢ Develop a standard in §17302 with respect to plaintiff and attomey "adequacy”
that provides only that the plaintiff’s interests can not be antagonistic, and that
the attomey has no conflict of interest;

¢ Clarify that a failure to give notice under $17303 can not be a basis for
dismissing the lawsuit by the plaintiff, but may be a basis for prohibiting the
plaintiff fram proceeding until proper notics has been given;

*  Provide that the provisions of §§17306-17307 tha are applicable to private
litigants nre also applicable o all actions brought by governmental agencies or
prosecutors;

Delete §17308;

Amend §17309 to deleto the current language and instead allow the court, in
the interest of justice, & order consolidation or coordination of actions or to
make any other necessary order: and

o Dsiets the language of §17311 and state that the provisions are not retroactive.

I regret that I am bringing these amendment to your anention only a few days before
the bill will be haard In Senate Judiciary, and I apelogize for that. Pleass don't hegitate
to contact me if you or your staff have questions about our pogition on the bill,

Sinccre!y;

Ml S Schocfir

Mark S. Schacht
Executive Director 1 6

cc: Senate Judiciary Committee Members



& Chevron

Tha Ghavren Campaniea
1201 K Streat, Sults 1910
Sacramarts, 4 GRE1Y4

April 2, 1997
pril 2, 199 Juak Sotfuy
Manager
Califarnia State Ralationg
Bill Number: SB 143 (Kopp) | S
Subjeet: Unfair Competition Litigation o Reﬁéﬂ ‘E'EL}AIDJL
As Introduced: January 13, 1997 i
Position: Support With Amendments APR 03 1997
File:
Mr. Michael Kahl
Kahl / Pownall Companies
1115 11tk St., Suite 100
Sasramentn, CA 95814
Dear Mike:

Chevron supparts Senate Bill 143 with amandmants.

Bill Summary

SB 143 would amend the California Unfair Busingss Practices Act (UBPA) which defunes and
prohibits untair competition and deceptive, false or misleading advertising,

Background

Undsay the current UBPA, actions may be brought by state und local prosecutors as well as by uny
private person “acting for the interests of itself, its members or the general public.” Such a
proceeding is defined as a “representative vause of action.” This in effect authorizes private
clags actions on behalf of groups that mey be as large as all of the regidents of the state. This
creates serious cxposurc to California busincsses,

Bill knpast

SB 143 would impose & number of sensible restrictions on privats rapresentative causes of
action. Fer sxample, with the enactmeant of SB 143 the court i such an acton would determnine

17
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whether the plaintiff would be “an adequate representative” of the interests of the group und had
no conflict of interest and whether the counsel in the matter was “an adequate legal
reprasentative of the interests” of the group represonted, Final judgment could not be entered
until ths court determined that all requirements of the statute had been satis(izd and a final
judgment would bar further such actions. In sddition, & fina! judgment in & proceeding would bar
any further represcatative causes of action against a defendant [or the same conduct,

Recommendation
While SB 143 takes some important steps in adding reasonsbleness to the UBPA, it does not
adequately address problems deriving from the possible coexigtence of numerous

“represcntative” causcs of action sgainst the same defendant based on the same facts and
theatlas. Tncarparating existing class action provisiona wanld address that problem,

Tharefore, it is Chevron's recommendation that SB 143 be amended to provids that when

rmonetary relief is sought, that espect of the action should be treated under existing California law

25 2 “class action.” This would require thai:

« Notiee of the action be given to the members of the class,

» Any member ba permitted to opt-out of the action; and

¢ The remaining class members, the plaintiff and the defendant be bound by the finel judgment
in, or any settlement of; the action, ' ‘

Specific amendments designed to accomplich the foregoing are datailed on the attached redraft of
SB 143.

Sincerely,

e
1. 1. Coffay
Attachment

¢c:  The Honorable Quentin .. Kopp
Californis Petroleum Resources Group
Mr. D. T. Van Camp

18



BILL NUMBER: SB 143 INTRODUCED 01/13/97
BILL TEXT

INTRODUCED BY Senator Kopp
JANUARY 13, 1997

An act to add Chapter 6 (commencing with Section 17300) to Part 2 of Divisien 7
of the Rusiness and Professions Code, relating to unfair competition litigation.

LEGISLATIVE COUNSEL'S DIGEST

SB 143, as introduced, Kopp. Unfeir competition litigation: representative
acitions.

Existing law prohibits unlawful, unfair, or fraudulent business acts or practices
and unfair, deceptive, untrue, or misleading advertising. Existing law provides for retief
for violations of these provisions may be cbtained by the Attorney General, district
attorneys, county counsels, city attorneys, and city prosecutors, as specified, ot by certain
other parties, including a person acting for the person's interests or on behalf of the
general public. Available remedies under these laws are cumulative, and generally
include injunctive relief, civil penalties, and restitution.

This bill would require unfair business practice actions brought by private parties
on behalf of the general public (“representative actions”) to comply with certain
requirements, The bill would require a private plaintiff to be an adequate representative
of the interests of the general public and would provide that the privare plaintiff may not
heve a conflict of interest with the interests of the general public. The bill would also
require the plaintiff’s attorney to be an adequate representative of the interests of the
general public. These matters would be determined by the court, and the representative
cause of action would be stricken from the complaint if these requirenients are not
satisfied, as specified.

The bill would also require the private plaintiff to provide notice of the
representative action to the Attorney General and to the district attorney of the county
where the action is pending. The defendant would be required to notify the plaintiff and
the court of any other related actions pending in this state against the defendant.

The bill would also require the plaintiff to notify specified persons prior to entry
of judgment or modification of judgment with respect to a final determination of the

19



action, and would require a court hearing to determine if various requirements have been
satisfied, A judgment approved by the court under these provisions would bar any further
actions on representative causes of actions brought by private plaintiffs against the
defendant based on substantially similar facts and theories of liability.

The biil would also provide that if a prosecutor has commenced an enforcement
action against the same defendant based on substantially similar facts and theories of
liability, a court may stay the representative action, make an order for consolidation or
coordination of the actions, or make any other order, in the interest of justice.

The bill includes other related provisions.

Vote: majority. Appropriation: no. Fis¢al comminee: no. State-mancated local
program: no.

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

,  SECTION . Chapter 6 (commencing with Section 17300) is added to Part 2 of
Division 7 of the Business and Professions Code, to read:

CHAPTER 6. REPRESENTATIVE ACTIONS ON BEHALF OF THE PUBLIC
17300, As used in this chapter:

(8) “Enforcement action™ means an action by a prosecutor under Chapter 5
(commencing with Section 17200} or Part 3 (commencing with Section 17500),

(b) “Prosecutor” means the Attorney General or appropriate district attomey,
county counsel, city attorney, or city prosscuior.

{c) “Representative cause of action” means a cause of action asserted by a private
plaintiff on behalif of the general public under Section 17204 or 17535.

i ive action’” me ion in which a representative ¢
action is pled.

17301. (a) A private plaintiff may plead a representative cause of action on behalf
of the general public under Section 17204 or 17535 only if the requirements of this
chapter are satisfied,

(b) The private plaintiff shall separately state the representative cause of action in
the pleadings, and shall designate it as being brought “on behalf of the general publm"
under Section 17204 or 175385, as applicable.

2



ive cause of action mav be brought as g class aeti o
ction 382 of the Code of Civil Pro I

{d) No judgment or order which restores to anjv person in jjiterest any money or
property pursuant to Sections ] 7203 and [7535 shall be made by the court ina

sentative action un ¢h person i ins tion & appeared there
or unles certified such action action apd such perscn is a
member of such clasg, '

17302. (e) A private plaintiff in a representative action must be an adequate
representative of the interests of the general public pled and may not have a conflict of
interest that reasonably could compromxsa the goud falth representatmn cf the interests of
the general public pled. The-prvate-pl Rotraquited-to-have-tustainod-any-iaiury

by-the-defendant:

(b) The attotney for a private plaintiff in a representative action must be an
adequate legal representative of the interests of the general public pled.

(c) On noticed motion of a party or on the cowrt’s own motion, the court shall
determine by order whether the requirements of subdivisions (2) and (b) are satisfied.
The determination may be based on the pleadings. The court may inquire into the matters
in its discretion ot may permit discovery. In making its determination, the court shall
consider standards applied in class actions. If the court determines that the requirements
of subdivisions (a) and (b) are not satisfied, the representative cause of action shail be
stricken from the complaint,

(d) An order under this subdivision may be conditional, and may be modified
before judgment in the action.

(¢) This section does not preciude the court from granting appropriate preliminary
relief before a determination is made under subdivision (c).

17303. Within 10 days after commencement of a representative action, the
private plaintiff shall give notice of the action and on any application for preliminary
relief, together with a copy of the complaint, to the Attorney General and to the district
atiorney of the county where the action is pending. Notice of any application for
preliminary relief shall be given in the same manner as notice is given to the defendant.

17304, (a) Promptly after summons is served on the defendant in an enforcement
action or representative action, the defandant shall notify the plaintiff and the court of any
other enforcement actions, representative actions, or class actions pending in this state
against the defendant that are based on substantially similar facts.and theunes of liability
and that are known to the defendant.

21-
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(b) Promptly after summeons is served on the defendant in an enforcement action,
representative action, or class action in this state, the defendant shall give notice of the
filing to the plaintiff and the court in all pending enforcement actions and representative
actions in this state against the defendant that are based on substantially similar facts and
theories of liability and that are known to the defendant.

17305, (a) With respect to a representative cause of action, at least 45 days before
entry of 2 judgment, or any modification of a judgment, which is a final determination of
the representative cause of action, the private plaintiff shall give notice of the proposed
termns of the judgment or modification, including all stipulations and associated
agreements between the parties, together with notice of the time and place set for a
hearing on entry of the judgment or modification, to all of the following:

{1) The Attorney General.
{2) The district attorney of the county where the action is pending.

(3) Other parties with cases pending against the defendant based on substantially
similar facts and theories of liability known to the plaintiff.

(4) Each person who has filed with the court a request for notice of the terms of
judgment, :

(5) Other persons as ordeted by the court.

(b) A person given notice under subdivision (a) or any other interested person
may apply to the court for leave to intervene in the hearing provided by Section 17306.
Nothing in this subdivision limits any other right 2 person may have to intervens in the
action,

(c) On motion of & party or on the court’s own motion, the court for good cause
may shorten or lengthen the time for giving notice under subdivision (a).

17306. (a) With respect to a representative cause of action, before entry of a
judgment, or any modification of a judgment, which is a final determination of the
representative cause of action, 4 hearing shall be held to determine whether the
requirements of this chapter have been satisfied.

(b) At the hearing the court shall consider the showing made by the parties and
any other persons permitted to appear and shall order entry of judgment only if the court
finds that all of the following requirements have baen satisfied: '

(1) The proposed judgment and any stipulations and associgted agreements are
fair, reasonable, and adequate to protect the interests of the general public pled.

29
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(2) Any award of attorney's fees included in the judgment or in any stipulation or
associated agreement complies with applicable law.

(3) The private plaintiff satisfies the requirements of subdivision (&) of Section
17302.

(4) The attorney for the private plaintiff satisfies the requirements of subdivision
(b) of Section 17302,

(5) All other requitements of this chapter have been satisfied.

17307. A representative cause of action may not be dismissed, settled, ot
compromised wirhout the approval of the court and a determination that the disposition of
the representative cause of action is fair, reasonable, and adequate to protect the interests
of the general public pled. The court, in its discretion, may set the matter for hearing on
notice to persons who would receive notice under Section 45386 17303,

17308. The determination of a representative cause of action brought by a pnivate
plaintiﬂ' in a judgment approved by the court pursuant to Section 17306 is conglusive and
bars the entry of any further setiens judguents or orders on representative causes of
action brought by private plaintiffs against the same defendant based on substantially
similar facts and theories of liability.

17309, (a) If a private plaintiff has commenced an action that includes a
representative cause of action and a prosecutor has commenced an enforcement action
against the same defendant based on substantially similar facts and theories of liability,
the court in which either action is pending, on moticn of a party or on the court’s own
motion, may stay the private plaintiff’s representative cause of action, may make an order
for consolidation of the actions, or may make any other order, in the interest of justice.

(b) The determination under subdivision (a) may be made at any time during the
proceedings and regardless of the order in which the actions were commenced.

{c) Nothing in this scction affects any right the plaintiff may have to costs and
attorney’s fees pursuant to Section 1021.5 of the Code of Civil Procedure or other
applicable law.

17310. Notice provided to the Attorney General or a district attorney under
Section 17303 or 17305 does not impose any duty on the Attorney General or district
- attorney. The Attorney General or district attorney is not precluded from taking any
future action as a consequence of not taking action it response to notice or any
determination made under Section 17306.

17311, () Except as provided in subdivision (b), this chapter does not apply to
actions pending on its operative date. 2 3 _ S |
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(b) If the parties to a representative action commenced before the operative date of
this chapter substantially comply with the provisions of this chapter, the substantive rules
provided in this chapter apply in the action unless the court determines that spplication of
a particular provision of this chapter would substantially interfers with the effective
conduct of the action or the rights of the parties or other interested persons. For the
purpose of this subdivision, Sections 17301 and 17302 are not applicable and the duty to
give notice under Section 17303 is satisfied if the notice is given promptly after the
operative date of this chapter.

24
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Law Revision Commissign

RECEIVED
March 27, 1997 APR 04 1997
Senator Quentin Kopp Fie:
State Capitol, Room 2057
Sactamento, CA 95814

RE: SB 143 (Kopp) OPPOSE UNLESS AMENDED

Dear Senator Kopp:

Conspumer Attorneys of California has reviewed the proposed amendments to SB
143, which is scheduled to be heard before the Senate Judiciary Committee on
April 8, 1997, We understand that the Commission is not agreeing to all of our
suggested amendments and from its correspondence to us that it is unwilling to
make some suggested changes on some specific amendments unless we remove our
opposition to the entire bill, regardliess of the failure to address other CAOC
concerns, Therefore, we must remain opposed SB 143, unless it is amended. The
major issue for CAOC is that the bill should apply to both public and private
actions,

First, CAOC would like to reiterate that the Law Revision Commission, by
sponsoring SB 143, has ignored the overwhelming testimony from all participants
that there is not a current problem with this statute that demands a legislative
response, Quite the contrary: except for a few alleged isolated cases, this statute
has served Californians and small businesses exceedingly well in stopping unfair
trade practices.

Second, while we appreciate the deletion of the res judicata provisions, we question
the need to progress on the bill since most of the other provisions were originally
related to that provision. We believe that the current bill, minus the res judicata
provisions, only produces a confusing and likely very problematic scheme.
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Background

Over the course of the past two years, CAOC has participated in the Law Revision
Commission’s hearings on Business and Professions Code §Section 17200 and
Unfair Competition Litigation, Based upon the Commission’s drafts and revised
drafts, the meetings we attended, our discussions with colleagues and others who
attended these meetings, we are remain firmly convinced that the problems cited by
the Commission regarding § 17200 are so isolated and insubstantial that they do not
warrant a major change to the current statutory scheme. Throughout these
hearings, only a handful of anecdotal reports of § 17200 “abuses’” have been
reported. They appear to be confined to a very small number of cases filed by less
than a handful of lawyers throughout the state.

On the contrary, the enforcement of the statutory scheme embodied and referred to
as § 17200 has become an important and effective means of enforcing numerous
state statutes against unlawful, unfair and fraudulent business practices throughout
California. A substantial body of case law has developed, including numerous
repogted decisions by the California Supreme Court and the Courts of Appeal
which have interpreted § 17200 and which have provided effective equitable
remedies in cases brought by private litigants and public interest organizations
seeking to serve as a private attorney general to represent the interests of the public
adversely affected by the practice at issue. Some provisions of SB 143 may
address the perceived problems; however, we urge caution in enacting other
provisions which have the unintended effect of making it more difficult for
private litigants and public interest organizations to seek and obtain
substantial redress for predicate acts of unfair competition.

Business and Professions Code § 17200 is an extraordinary remedy that dispenses
with traditional procedural limitations on equity powers ot class actions. Suits
under Business and Professions Code § 17200 giffer from those In traditional
equity jurisdictions in that (1) an adequate remedy at law will not bar an
injunction under Business and Professions Code § 17200, 6 Witkin, Californja
Procedure (3d ed. 1985) Provisional Remedies, § 253, at 220; People v. Los
Angeles Paim Inc. (1981) 121 Cal.App.3d 25, 32-33; (2) an Injunction under §
17200 may be issued to enjoin criminal acts, 6 Witkin, California Procedure,
shpra, § 275, at 236; Business and Professions Code § 17202; and (3) the plaintiff
does not have to show injury to herself from the challenged practice as standmg to

bring suit. Hemandez v. Atlantic Finance Co, (1980) 105 Cal.App.3d 65. Asin

class actions, the court in a suit under § 17200 may order “restitution in favor of

absent persons,’ D:an_ﬂltIﬂ.Rﬁ)amhis,_hm_SnpcﬁnLCQm (1989) 211
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Cal.App.3d 758. But unlike class actions, the plaintiff in such & suit does not have
to be an adequate representative of the group of individuals awarded restitution,

City of San Jose v, Superior Court (1974) 12 Cal.3d 447, 463 cf. Fletcher v,
Security Pacific National Bank (1979) 23 Cal.3d 442, 453-453,

Section 17200 provides only discretionary equitable remedies in exchange for both
a lack of complete res judicata protection to a defendant and notice to individuals
subject to the unlawful or fraudulent business practice. Unlike typical class

actions, damages may not be awarded (Dean Winter Reynolds, Inc. v. Superjor
Court, supra, 211 Cal.App.3d 758; Bank of the West v, Superior Court (1992) 2

Cal.4th 1254) and because only equitable remedies are available, there is no right
to a jury wial. Restitution is designed primarily to prevent the wrongdoer from
retaining ill gotten gains. It may be awarded even if the challenged practice has
ceased and no injunction is sought.

Those individuals who are aggrieved by the conduct of a particular business or
governmental entity are particularly well suited to represent in an adequate way all
others affected by the same practice. Because these litigants have a significant
interest in obtaining injunctive relief to halt the business practice, as well as
restitution to compensate them for the harm to themselves and others affected by
the practice, they stand to gain only by obtaining substantial relief.

Indeed, many reported cases have involved injured individuals who brought actions
and obtained relief both on their own behalf and on behalf of affected members of
the general public. These include Fletcher v, Security Pacific National Bank
(1979) 23 Cal.3d 442; Barquis v. Merchants Collection Assn, of Oakland (1972) 7

Cal.3d 94; the undcrlymg action referred to in Bank of the West v, Superior Court
(1992) 2 Cal.4th 1254; and Hitz v, First Interstate Bank (1995) 38 Cal.App.4th 274

Some of SB 143's provisions help address the perceived problem.

CAOC believes that the proposed enactment of “adequate representative” and
notice provisions, coupled with the ability to dismiss representative actions,
adequately address the perceived problems without unfairly impacting consumers.

A. Adequacy of Representation

CAQC remains concerned with Section 17302 (c) which says that the court may
permit discovery into the adequacy and conflict of interest issues. In prior drafts,
this provision specifically prohibited discovery, yet was changed without comment.
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This provision is subject to abuse by a defendant who would attempt to harass
either plaintiff or counsel with discovery. In addition, such requirements make §
17200 actions akin to class action requirements without providing for damages or

jury trials,
B. Notice Provisions

Although CAQC does not oppose § 17303's notice provision, we raise the question
of what the consequences are for the failure to give the required notice,

were not given in a timely fashion would be ysefil. Trial courts should retain

discretion to determine that a failure to give notice did not adversely affect the
interest of a governmental entity.

C. Court Review of Dispositions--Public and Private

Requjring court review of dispositions of all representative lawsuits will ensure
against any actual abuse by any individual litigant who would dismiss a legitimate
representative cause of action by obtaining only individual recovery. (See §
17306.) Such review would also ensure against dismissal of or judgment upon
representative claims brought by governmental entities for political or other reasons
without obtaining any direct relief for those individuals actually harmed by the
practice,

Under proposed §§ 17306-17308, the court can address the traditional standards
which govern the resolution of class action settlements. Under these standards, it is
unlikely that & court would approve a settlement in a representative action that
provides no or only minimal benefits to the general public affected by the business
practice while providing substantial benefits only to the named plaintiff.

However, we believe it is crucial that the §§ 17306-17308 apply to all actions
brought under § 17200, including those brought by governmental agencies and
actors. Public entities should be held to similar standards by supervising courts; the
relief obtained in their lawsuits ought to benefit those on whose behalf the action
was brought. We should not see situations in the future in which a government
agency obtains some form of future praphylactic relief, statutory penalties paid to
the agency and no relief for the individuals who have been harmed by the practice
of the business entity which agrees to provide some benefit to totally unrelated
partics. This would ensure against a situation like that addressed in the recent
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litigation styled itor Litigation, J.C.C.P. No. 3158 (San
Francisco Superior Court), in which in preceding litigation, the Attorney General
and several district attormeys had obtained a Jjudgment which provided no relief to
all affected members of the general public who had been harmed by the business
practices chailenged in the lawsuit,

Requiring uniform application would also ensure against a situation like

Wilshire Computer Coliege, Los Angeles Superior Court Case No. BC)18391, a
vocational school fraud case brought under § 17200 in which the Attorney General
dismissed the action against the lender and state guaranty agencies in exchange for
the lender’s payment of the costs of the action without obtaining any relief from the
lender for the students financially injured by the fraudulent scheme.

Important to have that amendment in SB 143, If the goal of SB 143 is to obtain

adeqpate relief to those who are represented and who were subject to unlawful,
unfair or fraudulent business practices, then this standard should apply to all
representative parties, private and public.

D. Stay provisions

CAQC opposes the wording of § 17309 which places a legislative preference for
trial courts to stay private representative actions. The section currently states that if
a private plaintiff commences a representative action and a prosecutor has
commenced a similar action, the court may stay the private action unti] the
completion of the prosecutor’s action. We see two major problems with this
provision. First, the stay of the private action until the prosecutor’s case is
completed leads to enormous stale discovery problems, including the possibility of
the loss or destruction of documents. Who knows how long the prosecutor’s action
wili take--in the meantime, crucial evidence for the representative action may be
lost, making that action useless and wasteful, Second, there is the possibility that
the prosecutor may be subject to inappropriate political pressure to file and obtain
inadequate relief or to dismiss corporate defendants without obtaining any relief for
those directly affected by the unfair business practice. In the meantime, the private

representative action becomes stale and the members of the general public
subjected to the practice may be left with an inadequate remedy.




order. This approach allows a judge to order a stay where absolutely necessary to
protect the interests of justice, without actually encouraging that avenue. Instead
the trial court is required to act in the interests of justice to protect those whose
interests are sought to be represented.

E. Res Judicata--legislative intent

Although we appreciate the deletion of the res judicata provisions, we request a
clear explanation for legislative history in order to avoid allowing defendants to
argue that, because of the adequacy findings and court approval of settlements after
notice and a hearing, section 17200 settlements will now have broader res judicata
impact than currently exists,

In summary, CAOC respectfully requests the following amendments:

1. Apply SB 143's provisions to both public and private actions by amending
Sectipns 17306-17308 to apply to all actions brought under Section 17200;

2. Amend § 17309 to delete the current language and instead to authorize the
court, in the interests of justice, to (1) order consolidation or coordination of actions
or (2) make any other necessary order; |

3. Amend § 17303 to clarify that trial courts retain discretion to determine that the
failure to give notice does not adversely affect the interests of any governmental
entity,

Thank you for considering our requests, If you or a mermber of your legislative
staff would like to discuss this further, please contact me or one of our
representatives in Sacramento.

Sincerely,

D&u‘id S Cgk—w-'; ) CQT

David 8. Casey
President

cc:  Senate Judiciary Committee
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Law Revision Commissior

The Honorable Quentin Kopp RECEIVED
California State Senate MAR 05 1997
P.O, Box 542848

Sacramento, CA 94248-0001 e

Re:  SB 143 (Kopp): SUPPORT IF AMENDED
Hearing: Tuesday, March 11, Senate Judictary Committee

Dear Senator Burton:

Consumers Union, the nonprofit publisher of Consumer Reports magazine, is
presently neutral on your SB 143 (Kopp). With one amendment, however, our position
would change to support. We believe this change would further the intended purposes of
the bill and be in the public interest.

This bill, sponsored by the California Law Revision Cormission, would make
substantial changes to one of our most important consumer protection statutes—the
Unfair Compatition Law (Bus. & Prof. Code § 17200, et. seq.). Consumars Union has
brought several actions in its own name under Section 17200 to stop illegal business
practices that harm cansumers. The Commission hegan studying litigation brougnt under
this statute, however, because of alleged abuses by some private plaintlffs and/or thelr
counsel. During the two years of study, however, very few actual examples of probtems
were discovered. Even after the Commission widely distributed a notice calling on parties
to come forward with examples of cases in which problems arose, virtually no examples
were provided. Therefore, because of the tack of any empirical basis for changing the
law, we question the need for this bill.

Nevertheless, despite the lack of documented problems, we believe many of the
proposed changes represent desirable public policy. Examples of these provisions in the
bill include Sections 17302-17307. However, the benefit from those provisions would be
undermined by one section of the bill, Section 17308-—and it is this section which we
believe should be deleted.

Section 17308 would provide a statutory res judicata effect to a final judgment in a
Section 17200 action which would bar any subsequent such action against the same
defendant with similar facts and theories of liability. While finality of judgments is
certainly a desirable goal, we believe that finality is available now, with existing legal
tools, for judgments that deserve finallty. Therefors, the Legislature need not take the

31

15635 Migsion Strest « Ban Frmdl-cd. CA 94103 « (415} 431-8747 « FAX (416) 431-0806
rr2'd PHnISE OA NOYSET paDR WAT21S0 26, PO MW fhwii



The Honorable John Burton
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defendant with similar facts and theorjes of liability. While finallty of judgments is
certainly a desirable goal, we believe that finality is available now, with existing legal
tools, for judgments that deserve finality. Therefore, the Legislature need not take the
extraordinary step of creating by statute a res judicata effect for this type of action.
Equitable estoppe! or mootness is already avallable to couits as a tool for dismissing
subsequent truly repetitive actions.

Furthermore, cieating res judicata by statutory fiat may cause other, unintended
negative consequences. As you stated yourseff at the November 2, 1995 meeting of the
Law Revision Commission, court review of proposed settlements and stipulated judgments
0f 17200 actions as proposed In Section 17306, creates the danger of cursory, rubber
stamp approval.’” While we support such fatmess hearlngs, we believe that the real
possibility of rubber stamp approvals makes it critical that res judicata not apply to such
judgments. Res judicata raises the possibility that “sweetheart” settlements between a
colluding plaintiff and defendant, or other settlements that do not sufficiently bepefit the
general public may be approved by a busy judge reviewing a stipulated judgment in an
uncontested hearing. Thus, a subsequent action alleging inadeguate remedies to injured
persons should not be barred automatically by tes judicata, but should be allowed to
proceed,

The real Issue at stake when a subsequent representative action is filed is whether
or not the interests of justice are served by allowing a subsequent action to proceed. This
determination can only be made on a case-by-case basis, not with a blanket res judicata
rule, In contrast to procedures under current law, the bill would prohiblt a court in any
second action from determining whether or not the second action is truly *duplicative” ar
not on a case-by-case basis. In other words, rather than decide flnality in the abstract, we
beligve it is better for a court to determine finality upon the specific, concrete facts of a
second action, if such an action is ever brought.

In our View, a court dealing with these issues must determine whether or not a
subsequent representative action raisas identical issues, practices, and alleged illegal
conduct, and if so, whether allowing the second action to praceed would be inequitable
to the defendant, A finding of inequity could be based on whether or not the prior action
stopped the practice complained of and requited full restitution to members of the public.

This “second look” afforded the court in a subseguent action serves several
important purposes, under both current law or under the new procedures contemplated

: The notice pravision (§17308), while an improvement over current law, will not guarantee sufficlent

input from interested partles. Public prosseutors and adminlstrative agencles wili be unlikely to use
dwindling, scarce resources to contest many proposed settlemants. Legal Sarvices offices and other public
interest organizations will probably not hava the resources to monitor these cases efther.
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by the bill. First, it can correct inequities resulting from inadequate settlements that were
tubber stamped by the court in the initial action. Even with court review and netice of
the terms of 2 settlement, a stipulated judgment is stili likely to be a nonadversarial
proceeding. Courts simply do not engage in the same level of scrutiny in uncontested
proceedings. Second, if res judicata is afforded the first judgment, the parties in the jnitial
action have less incentive to "get the settlement right” precisely because of the potential
low level of scrutiny by the court and the Jack of a “second i00k” by a subsequent court.
Unfortunately, some less scrupulous counsel may attempt to “sneak” bad settlernents by
the court and use the res Judicata shield to prevent later attack on the settlement.? Rathar
than placing the respansibility entirely on the first court of ensuring that the interests of
justice are furthered by a proposed settlement, the poss! bility of a “second look” actually
puts mare of the responsibillty on the partles.

For these reasons, the blll’s “solution” of res judicata would, in fact, increase the
likelihaod of inadequate settlements. We believe this problem would far outwelgh in
significance and frequency the alleged problem of “copy-cat” litigation that res judicata
attempts to address. As discussed above, no emplrical showing has been made that there

are “too many” repetitive actions being filed now. Thus, the drastic step of res judicata
SEEms unnecessary.

Suggested Amendment

For the reasons stated above, we suggest that Section 17308 be deleted from the
bill because it is unnecessary and would create other potential problems,

Thank you for your consideration of our views.

Very truly yours,

Earl Lui
Staff Attorney

cc:  Senate Judiciary Comrmittee

: Indeed, such counsel have nothing to lese by altempting to do so. If "cauEht" by the Count, then the

worst that would happen is they would craft & fairer settlemeant. However, under this new res judicata
scheme, thaK would have a stronger negative Incentiva to make an attempt at benefiting thamsalves at the
expense of the ganaral public,



Law Revision Commission

RECEIVED
MAR 18 1997
FAX COVER SHEET,
File:
DATE: March 18, 1997
TO: Stan Ulrich, Law Revision Commission
FAX: 494-1827
FROM: Earl Lui
RE: SB 143
Number of pages including cover sheet: 1
Message
Stan:

Upon reviewing the complete text of the bill again, | noticed a need for two
technical amendments.

1. In Section 17301(a):

A private plaintiff may plead a representative cause of action on behalf of
the interests of the general public . . ..

2. In Section 17301(bk

The private plaintiff shall separately state the representative cause of action
in the pleadings, and shall designate it as being brought “on behalf of the interests

of the general public” . . ..

Rationale: Adding the phrase “of the interests” would conform Section
17301 to the existing language in Section 17302(a) and (b} which use the phrase
“interests of the general public.” This is a small, but important peint for
organizational plaintifis like Consumers Unien. For plaintiffs like us, it would be
more accurate to say we represent “the interests” of the general public because as
lawyers for Consumers Union we would represent Consurmers Union as an
organizational plaintiff and not other parties in an action (though of course we
would only bring an action to protect the interests of the general public). 1 don't
think this change would affect the meaning of Section 17301.

| hope this is not a problem, | will call to follow up with you about this, or
please call me first if you wish, Thank you for your consideration.

Wesl Coast Regional Office
1515 Mission Street, San Framcisco, CA 94703 (415) 431-6747 * Fax (4153 431.09006
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THE DIAL CORPORATION

April 3, 1997 ' Law Revisicn Commisgior.
. RECEIVED

Hon, Richard Kopp Technical & Administrar)

State Capitol Room 2057 APR 07 1997 Cantor e

Sa.crumento. CA 95815 ‘ 15101 Morth Seyitwgale Roga
‘ File: o Scottsdale, AZ §5254-2139

VIA Telecopy 602 991 3000

Re: = a

£B 1309 (Mountioy) - Suggart If Amnendsd

Dear Senator Kopp,

The Dlai Corporation is a consumer product manufacturer specializing in personal care,
fabric care, alr fresherer, and shelf-stable food products, The Digl Corporation has six U.S.
manufacturing locations; one is located in Los Angeles, Catifornia.

The Dial Corparation respectfully takes the follewing positions an legislation before the
Senate Judiciary Committee: S8 143 - Oppose Unless Amended
5B 1309 «- Support f Amended, '

In its current ferm, the so-callad "California Unfair Competition Act” is in need of major
reform because it is both unfair and ant; -competitive.

Itis unfair in that it gives private attorney general power to lawyers so they can sue
busingsses on thelr own without a ¢lient even i thay have never suffered any ham or
been exposed to the practice of which they complain. The lawyers stand to gain huge
attorneys' fees and the prospect of a large recovery exacted from innocent companies that
decide to settle rather than spend even more money to defend themselves against abusive
lawsuits in court.

It is antl-competitive because is foists unnacessary costs on businesses like Dial who must
engage in unproductive activities to protect themselves and defend against frivolous
lawsuits. At least seven soap and detergent companies have been hit with meritless
lawsuits under the Act in the last couple of months. This may eventually hurt the
consumer in terms of higher prices.

Incredibly, this statute is the only cne In the natfon at the state or federal level that permits
lawyers to flie sults on behalf of the general public without any safeguards against
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abuse. This lawyer loophole has created massive unfairness and continues to hurt the
competitiveness of businesses operating in Cafifornia,

5B 143 does not solve the problem. Whiie it would provide notice to the Attorney General
that a private ¢lass action has been flled, It does nothing to prevent the filing of fdvolous
actions by lawyers in a representative capacity--the root problem of the Act. Instead, the
Attorney General should act as a gatekeeper for representative actions with authority to
deny frivolous claims and approve merltoricus ones a the outset.

SB 143 also fails to provide other routine safeguards a.galnst abuse which ensure that a
public action is truly representative and not just a tactic to increase the plaintifis leverage
by threatening innocent compan(es with infiated damage claims.

S8 1309, however, does include safeguards to ansure that the party bringing the suit
adequately represents the interest of the general public. Still, S8 1309 stops shart; all of
the normal requirements for class action certification under Code of Civil Procadure 382
should apply here, including the existence of 8 common quastion.

SB 1309 would also approptiately bar additional lawsuits based on the same claims of
Injury to the same members of the genera! public over the same time perlod against the
same defendants. 5B 143, by contrast, is flawed In that It would not preclude ldenticai
claims and thus permits, and indeed encourages, an endless cycle of lawsuits.

There are mare than enough safeguards already in place to monitor business practices
which preciuda the need to deputize 122,000 lawyers with public prosecutor powers, The
Attorney General, fifty-eight country county district attarneys, and multiple city
prosecutors may bring representative actions, nut to mentlon criminal prosecutions.
Moreover, private parties may bring traditiona! business tort lawsuits if they are aggrieved.

But to the extent private parties can continue to bring lawsuits for the public at largs,
effective safeguards along the iines outlined above must be established to pratect against
such unfortunate abuse.

Respecifully, ﬁ

Brenda E. Nuite, CSP
Regulatory Project Manager
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RECE
MAR 07 1997
Rl March7, 1997
Honorable John Burton, Chair
Senate Judiciary Committee
State Capitol, Room 4074
Sacramento, CA 95814
LivivasTon & MarTesicn

Re:  State Farm Insurance Companies’ Opposition to $B 143 {Kopp), Luw CORPORATION

Unless Amended 1z0s K STREET. Swite uoo

Senate Judiciary Committee

Sacramanto, CA gat
Hearing: March 11, 1997 examanTo, CA gsdiy

THLEFHONE: (QI8) 443°110

Dezr Senator Burton: TeLecorien: {git) 448-1-3

State Farm regrets that it must oppose SB 143 (Kopp). It followed closely the work of
the Law Ravision Commission and hoped that legislation resulting from the Commission’s
work would address the major problems with the current Unfair Compstition Act.

Today, anyone may bring an UCA action. The pizintiff need not have purchased a service
or product, been misled by any statement, nor suffered injury in any way. In fact, recent
court decisions allow an uninjured plaintiff to bring a 17200 action to enforce the alleged
violation of & statute for which the piaintiff has no enforcement standing.

Today, the UCA allows class relief without any of the class action protections. Other
substantial problems exist with the current form of the UCA. many of which were
addressed in the Commission’s initial research document,

Unfortunately, SB 143 does not adequately address these problems. It provides that the
plaintiff must be “adequate” and have no conflicts, However, it sets no standard for what
i3 adequate, saying only that the court may consider class action standards without
mandating the court to follow those standards,

In addition, the disciosures and the inviration to athers to intervene angd participate render
anty settlement in an UCA cause of action nearly impossible, and it makes adjudicated
resofution virtually impossible as wel!.

State Farm urges the author to Postpone a hearing on this bill, to provide an opportunity
to amend the bill to address etfectively the current use excesses in the UCA.

Sincerely,

GE‘I'*;'E LIVINGSTON ;

ce: Senator Quentin Kopp
Consultant, Senate Judicizry Commirtee
State Farm Insurance Companies
Personal Insurance Federation 3%
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Law Revision Commission

RECEIVED
MAR 06 1997
MEMORANDUM
Date: Maerch 6, 1997 Fle:
To: Honorable John Burton, Chairman
Members, Senate Judiciary Committes
From: Dan C. Dunmoyer, President u :
Phyllis Marshall, Senior Legislative Counsel ¥/
Diane Colborn, Senior Legislative Advocate
RE: SB 143 (Kopp): Unfair Competltion Legislation: Representative |
Actions .

PIFC's Position: Oppose Uniess Amended
Senate Judiclary Committee: March 11, 1997

The Personal Insurance Federation of California (PIFC), representing insurers salling
44% of the personal lines insurance sold in California, opposes unless amended SB 143
by Senator Quentin Kopp, SB 143 makes certain changes to the Unfair Competition
Act (hereinafter "UCA"), The Personal Insurance Federation and its member companies
suppart the notion that reasonable standards must be established to pursue an action under
the UCA. However, the changes proposed in SB 143 fail to address the fundamental
ﬁmblems implicit in the CA and creates additional concerns in managing the effects of
tigation. -

The UCA, as currently interpreted and applied, allows an individual plaintlff who has not
suffered injury from the alleged “unfair act” to pursue a representative action on “behalf
of the general public” without demonstrating that the plaintiff is an adequate
representative of the Efo:n::ral public. The broad sweeping application of the statute has
resulted in unjustified and unwasranted suits being brought against the business
comtnunity, itionally, and instead of serving the public interest, the stagutes utility
has been diminished to a tool which is used to generats an award of attarneys fee,
Although SB 143 attempts to address some of the concerms raised by the UCA, 1t fails for
the following reasons: ‘

Section 17302(a) permits representative actlons by plaintiffs who have not suffered
any Injury. Allowing an individual to pursue an n in the absence of injury is
contrary to well established principals of civil law. And although the UCA provides that
“any person acting for the interests of itself, its members of the general public” can bring
suit for any unlawful or unfair business practice, the Legislature has never defined the
standard to be applied for making this determination, Section 17302 would allow such
actions to be pursued in the absence of injury on the part of the plaintiff representing the
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interest of & class. At a minimum, a plaintiff should be required to show that he/she has
suffered injury as a resuit of defendants action,

Indecd, providing that no injury be sustained on the part of the plaintiff is inconsistent
with the requirement of Section 17302(g) that a plaintiff must be an adequate
representative of the interest of the general public. On the jssue of adequacy of plaingiff
and plaintiff’s attorney, Section 17302(c) makes a vague reference to class cerr cation -
standards. This should be made specific to Code of Civil Procedure Section 382,

The requirement in Section 17304(b) to notify all other plaintiffs suing on the same
theory, invites both coordinated discovery abuse and “whipsawing” settlement
efforts where different plaintiff attorneys can intervene and hold up settlement.
When attorneys were allowed to assert the Camis right to counsel without any
restrictions, abuses were widespread — this provision invites the same problem.
Moreover, the existence of other actlons are easily discoverable, Defendants can assert
the existence of prior suits on the same grounds as a defense, and move to coordinate or
consolidate the cases under present law. Unless the statute farces all representational

laintiffs to pursue a single action, this notice Provision invites problems, not solutions,

¢ suggest that unless plaintiffs are required to pursue a single action, the notice

provision be stricken, '

There are serlous impediments to settlement under Section 17305, 17306, 17307 and
17308 a3 proposed by SB 143. Undér Seetion 17308 settlements are not final
adjudications unless there is a hearing under Section 17306. This perpetuates existing
exposure to multiple suits on the same issue. The notice procedure in Secton 17305
alerts all other plaintiffs counsel to the existence of 8 possible judgment. However, they
can avoid the cost of actual intervention and wait until the Jjudgment is about to be
entered into before they make their objections. This is an Invitation to coercion which
will result in the tying of a case which is about to be resolved or settled, to other _
unresolved matiers, | :

Another serious flaw is that Section 17306 makes settletnent and even the court’s own
decision on the merits subject to a quasiwlffslanva hearing whero all interested parties
are allowed to criticize the result. This wi substantially impair the ability of the court
and the parties to finalize & judgment,

Several provisions also raise serious concern regarding the award of attorneys fees.
The plaintiff's attorney fees are not subject to any reasonable restrictions such as class
action standards, but instead to the vague re_?auimmznt that they comply with “applicable
law.” In addition to this concern, Section 17307 does not apply any standards to attorney
fecs awarded as part of the setlement. More , the reference to Code of Civil
Procedure Section 1021.5 in Section 17300 (c) appears to allow plaintiffs coungel to
avoid class action standards on feas, The ﬁnding by the court, at a minimum, should be
subject to the class action standards of Code of Civii Procedure Section 382,

Finally, Section 17309 only gives the court discretion to stay an acton if there is &
pending enforcement action. This is contrary to the need to defer to the regulating body
under primary jurisdiction grounds at least for matters relating to insurance as expressed
in Farmers Ins, Exchange v, Superior Court (1992) 2 Cal.4th 377 and Wolfe v. State
Farm, et al. (1996) 46 (galAppAth 354, . ' '
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For these reasons, PIRC opposes SB 143 by Senator Kopp, unless amended to address the
concems we have expressed. If you would like further information regarding our
opposition to this measure, please feel free to contact Phyllis Marshall, Thank you for
your consideration of this matter.

cc:  Senator Quentin
Consultant, Senate Judiciary Committes
Senate Republican Caucus
Senate Floar Analysis
Gene Livingston, Livingston & Mattesich
Barbara Wheeler, ACTR

4shld3afud
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REXHERSEMAN & Sopor Dear Chairman Burton:
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McDomnelt Doaglar Corparaion We are writing to express to you our concerns with SB 143 (Kopp),
ALAM‘“'“E. Crvtoman & Piocs a bill to revise California’s Unfair Competition Law. As discussed below, we
%gmm_:m:ﬁ%@my continue to be opposed to the bill unless a number of provisions are amended
yTeoa bﬁgﬁf"""& — amendments which we believe are in the public's interest and in the interest
SR Mg & G of both unfair competition plaintiffs and defendants.
F"U'M'Ebfim & Swm , . veas ‘
B B s & Bt I While we appreciate the willingness of the California Law Revision
Rcmm'ol'ﬁ“;“ Commission (“CLRC"™), the bill’s sponsor, to consider amendments to the

bill, we do not believe those amendments go far enough to address our

ﬁ%;p "i 8 concerns. Because we are not certain whether the auttlor‘s office will in fact
BONALD C PRIERSON submit the CLRC amendments before the hearing, we have enclosed a copy
BRAGLLY 5. PEELUPS of the CLRC’s recent memo concerning its proposed amendments so that our
ﬁ%ﬁ:ﬂ comments will have some context. If the bill is not amended prior to the
Enpp, Marsy Jonc & Deren hearing, we refer the Committee to our earlier letiers concerning the bill.
Souers Collfymia Flson Campary We, of course, are willing to continue to work with the bill's sponsor and its

author on the areas we believe require further amendment.

Our specific remaining concemns with SB 143, as proposed to be
amended by the CLRC, are as follows:

Proposed Section 17302(a)

By removing the language stating that a private plaintiff is not required
to have sustained any injury, the legislative history of the proposed amended

Sport Fund
Sogiory Shaw, Fairweaher & Geroldion bill, may create an inference that in amending the bill, the Legislature sought
SEcoin Coumiare Mo to require a plaintiff to sustain injury in order to bring a representative
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action. We believe that the true “private attorney general” function of Section 17200 would be
seriously undermined by this interpretation of private plaintiff standing. In order to clatify that
a plaintiff is nor required to have sustained injury, in accordance with California case law, we
suggest that the following italicized language be inserted in proposed Section 17302(a):

() A private plaintiff in a representative action may not have a conflict of interest
that reasonably could compromise the good faith representation of the interests
of the general public pled. A plaintiff asserting such an action may have, but is
not required to have, sustained any injury by the defendant.

Proposed Section 17303

We belicve that because courts already possess an inherent power to sanction parties for
failure to comply with procedural rules, the proposed amended language regarding sanctions in
this Section is mere surplusage. As such, the following proposed amended language should be
removed from Section 17303:

. . - but the court may impose appropriate sanctions or make any other order in the
interest of justice,

Proposed Section 17304

We continue to believe that sanctions should be included in this section for a defendant’s
failure to comply with applicable notice requirements. This is particularly the case if the Section
17303 sanction language proposed by the CLRC is adopted. There is ne sound public policy
basis for imposing sanctions on plaintiffs who fail to comply with notice requirements, but not
to do so with respect to defendants who fail to comply.

Proposed Sections 17305, 17306. 17307 and 17308

The CLRC proposed amendments to SB 143 no longer include Section 17308, the
provision which would specifically accord res judicata effect to judgments and settlements in
representative actions. Nonetheless, we believe that under existing law relating 1o res judicata,
courts may find that the notice and hearing provisions contained in proposed Sections 17305-07
are sufficiently comprehensive so as to create a bar to future representative actions brought by
private plaintiffs as well as to enforcement actions brought by public prosecutors. The likelihood
that these provisions would have such an effect is extremely troubling. In order to protect
against a prior resolution being viewed as a bar to any future representative or enforcement
actions, we believe that the bill should be amended to specifically state that the determination
of a representative cause of action is not res judicata as to any future representative or
enforcement actions.

Our concern stems from our continued belief that the notice and hearing procedure in
proposed Sections 17305-07 is defective. Pursuant ro proposed section 17305, only public
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prosecutors and parties presently suing the same defendant are likely to receive notice of the

proposed judgment and upcoming hearing. Other members of the general public or entities that

have knowledge about that defendant or issue, such as legal aid programs or non-profit

organizations with particular expertise, including environmental or consumer organizations, will

not receive notice unless they are aware of the action and have filed a request for notice under
Section 17305(a)(4).

Even if all affected and interested parties were to receive notice of the Section 17306
hearing, the "protection” provided by this hearing is dubious. First, although certain parties
may apply to intervene, the court is not required to allow their participation in the bearing. It
is unrealistic to expect a trial judge to be Teceptive to re-opening the case for a further
evidentiary hearing and of re-reviewing his or her own judgment for "fairness."

Similar issues are likely to influence the court’s "approval” of settlements and dismissals
of representative actions. It is doubtful that such courts will risk "exploding" a settlement
reached by the parties by allowing significant intervention by non-parties to the litigation. As
we noted in our earlier letters, in an action brought by the California Attorney General (Pegple
v. Wilshire Computer Coliege, 1.ASC No. BCQ18391) against a private vocational schoo! and
one of the banks which provided funding for the school’s students, we sought to intervene on
behalf of a group of smdents in order to challenge a proposed settlement which called for no
restitution to be paid by certain settling defendants. Our effort to seek review of the fairness
of the settlement was summarily rejected by the trial court,

The notice and hearing provisions proposed in SB 143 do not pose a significant threat
to plaintiffs and attorneys who bring representative actions not truly designed 10 benefit the
general public. We believe various measures, including demurrer, summary adjudication and
sanctions provisions, already serve to curb frivolous claims, In addition, the court in a Section
17200 action possesses an extremely effective tool for discouraging lawsuits not truly in the
public interest throngh limiting attorneys’ fees under Code of Civil Procedure Section 1021.5
which requires that a party seeking fees show a significant bepefit to the public.

The real potential for abuse comes with quick settlements and “sweetheart” deals, both
of which will continue unhindered under the new provisions. As discussed above, in many cases
those with information or interest will not receive notice or have an Opporunity to present
evidence to the court. As a result, in many instances, proposed judgments and settlements will
80 unchallenged -- and the danger that a particular plaintiff could “sell-out” the interests of the
general public will remain a problem. In addition, those bent on “abusing” Section 17200 could
easily get around the “protections” of the notice and hearing requireroents in SB 143 by settling
the matter prior to filing a lawsuit. Therefore, despite SB 143’s complicated provisions
regarding notice and hearing, the perceived abuse of Section 17200 will Temain unperturbed.

We also continue to believe that the judicial review process in Section 17305-17307
should apply equally to actions brought by private plaintiffs as well as actions brought by public
prosecutors. We simply do not agree with those who have suggested that the public’s ability to
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vete the prosecutor out of office, if he or she settles an unfair competition case for inadequate
restitution, is a realistic safeguard for the public.

If you have any questions or comments regarding our concerns, do not hesitate to give

us a call. While we feel SB 143 contains beneficial provisions, we remain opposed to the bill
unless it is amended.

Si.?écrcly,

—F

Kenneth W. Babcock Kathleen A. Michon
Directing Attorney Staff Attorney
Consumer Law Project Consumer Law Project

Enc.
¢c:  Senator Quentin Kopp

Members of the Senate Judiciary Committee
Stan Ulrich, California Law Revision Commission
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THE STATE BAR OFFICE OF GOVERNMENTAL AFFAIRS
OF CALIFORNIA

816 L STREET, BUTTE 1280, SBACRAMENTO, CALIFORNIA BEB14 TELEPHDNE: (916) 444-27682 FAX: (518} 443-0662

Law Revision Commissior
RECEIVED

APR 07 1997

April 7, 1997

The Honorable Quentin Kopp

Member of the Senate, 8th District _

State Capitol, Room 2057 File: .
Sacramento, CA 95814

SB 143, as amended 4/2/97: TECHNICAL COMMENTS
Legal Services Section

Dear Senator Kopp,

The Legal Services Section of the State Bar of California, composed of attorneys specializing in the
delivery of lcgal services to the poor and middle income, consumets, juveniles, crime victims, the
aged, persons with disabilities, and others who are traditionally underrepresenied in the legal system,
respectfully submits the attached comments on your SB 143 for your consideration. The Legal
Services Section takes no official position on the measure, but hopes the comments made in its rcport
will add to the dialogue surrounding the bill's consideration. [f you would like more information,
please contact the author of the attached report.

THIS POSITION IS ONLY THAT OF THE LEGAL SERVICES SECTION OF THE STATE
BAR. IT HAS NOT BEEN APPROVED BY THE STATE BAR'S BOARD OF GOVERNORS
OR OVERALL MEMBERSHIP, AND 1S NOT TQ BE CONSTRUED AS REPRESENTING
THE POSITION OF THE STATE BAR OF CALIFORNIA. MEMBERSHIP IN THE LEGAL
SERVICES SECTION OF THE STATE BAR IS VOLUNTARY. THE SECTION IS
COMPOSED OF 673 MEMBERS FROM AMONG THE MORE THAN 120,000 ACTIVE
MEMBERS OF THE STATE BAR OF CALIFORNIA.

It is the policy of the State Bar to refer legislative proposals affecting specific legal questions or the
practice of law to the appropriate Stale Bar Committee opBection for review and comment. 1f you
wish to discuss this position further, pleasc fecl free _

Enclosure

&C: Senate Commitlee on Judiciary
Kevin E. Smith, Republican Committeec Counsel
Stan Ulrich, California Law Revision Commission
Francisco Lobaco, Section Legislative Chair
Kathleen A. Michon, Member, Consumer Advocacy Committee
Joseph Bell, Section BCCI. Liaison '
Diane C. Yu, General Counsel, State Bar of California
David Long, Director, State Bar Office of Research
Susanh Mattox, Section Administrator
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THE LEGAL SERVICES SECTION

THE STATE BAR OF CALIFORNIA
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(418} B41- 9190 AROINL & BWERD, Jon Franaiam
HONIOK & WINE, Ze drprier
RORERT BCOTE WYLLE Sonip 4na
TO: Larty Doyle, Chief Legislative Counsel
FROM: Kathlezn A. Michon
Consumer Advocacy Committee, Legal Services Section
DATE: Aprit 1, 1597
RE: SB 143 {Kopp), as proposed to be amended on March 17, 1997

COMMITTEE POSITION: Technlcal Commenis
Date position recommended: April 1, 1997

ANALYSIS:
{1) SUMMARY OF EXISTING LAW

Sections 17200 et s2g. and 17500 ef seq. of the California Business and Professions Code
(“Section 17200" and “Section 17500") prohibit untawfu), unfair or fraudulent business acts
or practices and untrue or misleading ndvertising. Under sxisting law, relief for violations of
these provisions may be obtained by both public prosecutors and by privace parties acting on .
behalf of themselves and/or on behalf of the general public. Availsble remedies include civil
penalties {throtigh public prosscutor actions only), restitution and injunctive relief.

(2 CHANGES TO EXISTING LAW PROPOSED BY THIS BILL

The following comments are based on amendments that the California Law Revision
Commission {the bill's sponsor} proposed on March 17, 1997, A copy of CLRC's memo
which includes those arendments is amached. Our comments are on the bill as proposed to
be amended to ensure that cur comments are considered in connection with the sext of the
bil] whrich will likely be heard at the bill's schedtuled hearing on April 8, 1997 before the
Senate Jodiciary Comuninze.
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SB 143 would define represemtative causes of action as those brought on behalf of the peneral
public and would require a plaindff in such actions comply with procedural requirements
kmposed by a new chapter in the Business and Professions Code, The Committes believes
that this new chapier (“chapter 6*) also would affect the substance of Sections 17200 et s2q.
and 17500 et seq,

SB 143 would inject class action-like procadural requirements into representative causes of
action seeking to enforce Section 17200, For example, the private plaintiff in &
representative cause of action could not have a conflict with the interests of the general
public asserted, .and the plaintifi©s counsel wouid be.required to be an adequate legal
representative of the interests of the genera] public asserted,

SB 143 would require & court hearing prior to entry of judgment in 2 representative agtion 10
determine the adequacy of the judgment in protecting the interests of the general public.
Plaintiffs would be required to provide natice of the hearing and the terms of the proposed
Judgment to specified parties. In addition, SB 143 would require court approval of any
dismissal or settlement of 4 representative action, and would allow the court, in its
diseretion, 1o hold a noticed hearing to determine the adequacy of the resolution in protecting
the intexests of the general public. Finally, SB 143 allows a court, (n its discretion, to stay,
consolidate o coordinate pending private representative actions and setions broughe by public
prosecutors against the same defendant and based on simifar facts.

(3}  ANALYSIS OF FROPOSED CHANGES AND RECOMMENDED
AMENDMENTS.

{a) Backeround

SB 143 stems from the Californis Law Revision Commission’s ("CLRC™) 1995-96 study of
unfajr competition litigation. The CLRC process has attracted sipnificant discussion and
examination in which various members of the Consumer Advocacy Commitiee and the Lagal
Services Section have been involved. The Seetion and Commitee submined written
comments to the CLRC's study in August, 1996. Recently, in apparent response to
substantial opposition to certajn provisions contuined in the original version of the bill,
Senator Kopp's office introduced this amended version,

M)  General Analysis

The Commitiee believes that the enactment of SB 143, as presently drafted, poses significant
due process problems and may interfere with the work of pubiic prosecutors. In addition to
these concerns, Which are discussed at length below, the Committae is skeptical as to the
purpose that SB 143 serves. Although the CLRC cites widespread abise of Section 17200
actions a9 the reason for imtroducing the bill, to date, these problems have not been
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documented. In any event, the bill as it stands does not appear to be capable of significandy
reducing the incidence of the abuses alleged, as detailed below.

()  Analysis of Specific Sections
Exclusion of Certain City Artorneys in Proposed Sectigns 17303, 17305 and 17310

Business and Professions Code Section 17204 specifically empowers a city attorney in a city,
or city and couaty, having a population in excess of 750,000, to bring an enforcement action
pursuant to Section 17200 without prior authorization of a district etrorney.! Although
proposed Scctions 17303 and 17305 require notice to the Attorney General and district
atorney of the county where the action is pending, those sections do not require notice 1o the
city attorneys described above. Nor does proposed Section 17310, which addresses the effect
of privatc plaintiff representative actions on public prosecutor enforcement actions, mclude

these partcudar city attorneys,

The Commmittee believes that, as city attorneys in a eity, or city and county, having a
population in excess of 750,000 are specifically awthorized to bring Section 17200
enforcement actions, they should be included in all notice provisions and in proposed Section
17310, along with the Attorney General and district attorney.

Proposed Section 17302(a)

By removing the language stating that a private plaintiff is not required to have sustained any
injury, the bill, as amended, creatés an inference that in amending the hill, the Legislature is
requiting a plaintiff 1o sustain injury in order to bring a represemtative action. The
Committee believes that the true “private attorney peneral® function of Section’ 17200 would
be seriously undermined by such an interpretation of private pluintiff standing. In order to
clazify that a plaintiff iy not required to have sustained injury, in accordance with California
case law, the Committee suggests that the following language be insested in proposed Section
17300(c): :

{c) “Representative cause of action” means a cause of action asserted by a
private plaintiff on behalf of the geners) public under Section 17204 or 17535.
A plairgiff asserting such an action may have, big is not required to have,
sustained injury by the defendan.

'The Committee notes that certain county counsel or other city attbmnys may bring
Section 17200 enforcement actions only if suthorized by the appropriate district attorney.
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Eroposed Section 17302()

By failing to articulate a standard to determine whether ar attorney is an “adequate
representative” of the interests of the general public, this provision will do little to curb the
incidenoe of abusive lawsuits. An experienced and well-financed attorney could casily satisfy
the undefined standard in this section, m:kmg it appear that he or she is an adequate
representative, when in fact that attorney is bringing an abusive or frivolous claim. By the
same token, there is no reason to believe that a legal aid or public inserest attormney, who the
court may find to be an inadequate representative, would in fact be an inappropriate
reprosentative of the gencral public’s intersst. Indeed, to the extent that any abuses in the
area of unfair competition litigation have occurred, It is through the filing of frivolous
lawsuits -- not becsuse of the jnexperience or lack of financial resgurces of counsel.

We believe that by providing a well-defined standard, this provision would be more

effective.  For example, specifying that an attorney is an “adequate representanvc” if he or
she is gualified to conduct the proposed litigation, may be more appropriate. See Mgﬁhg_
Bank of America (1976) 60 Cal. App. 3d 442; 131 Cal. Rpir. 482,

Proposed Section (7303

This provision is unclear as to how notice should be provided in situations involving other

than ax: application for preliminary relief. For purposes of clarity, the Committee believes
that this section should specify the type of notice requived, whether it be by mail, facsimile
or persomal service.

In addition, the Committee believes that because courts already possess an inherent power to
sanction parties for. failure to comply with procedura) rules, the language regarding sanctions
in this provision is mere surplusage. As such, the Committze sugpests that this provision be
amended to remove that language, as follows:

Failure to gwe notice within the time provided is not grounds for dismissal of
the representative action. but-the-tourt-may-impose-approprinte-sanctions-or
ake-any-other-order-in-the-interesc-of-justioe-

Lroposed Section 17304

If the sanctions proposed in Section 17303 for a plaintiff*s failure to comply with applicable
notice requirements are adopted, the Committes believes that similar sanction provisions
should be included in this section for a defendant’s failure to comply with applicable notice
requirements. Thers is no sound pubhc policy basis for imposing sanctions on plaintiffz who
fuil to adhere to the bill's proposed notice requirements, but not 1o do so Wiﬁ:. respect o
defendants who fail to comply.
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e ions 173

Although SB 143 no longer inclndes a provision which specifically accords res judicata effect
to judgments and settlements in represcrtative actions, the Committee befieves that ynder
cxisting law relating to res fudicata, the notice and bearing provisions contained in these
sections may bé found to create a bar to fiore Tepresentative actions brought by private
plaintiffs and enforcement actions brought by public prosecutors. The danger that these
provisions, if enacted into law, would have such an effect is extremely roubling to the
Committee, s detailed below.

{a) otent)) Fu ivgre Acti

. Proposed Scctions 17305 and 17306 would impoge notice and hearing requirements prior to
entry of judgment. For example, prior to entry of judgment, plaintiffs in a representative
action would be required to provide notice of the terms of the Jjudgment and the hearing to
public prosecutors, other parties with peading representative actions against the same
defendant and other individusls who have previously requested notice. At the noticed
hegring, ﬂmcourthuldberequiredtod:Mminethnmajudm stipulations and
agrcements are fair and adequate to protect the interests of the general public.

Proposed Scction 17307 governs sstilements and dismissals. That provision would require
court approval of all dismissals and setlements in order to determine that the jnterests of the
general public are protected. In jts discretion, the court may set the maer for hearing wpon
notice to thoae parties who would receive notice in Sections 17308 and 17306.

0

Judgmesr and upcoming hearing. Other members of the general public or entities that have
knowledge about that defendant or issue, such as legeal id programs or pon-profit
organizations with particular expertise (inchiding anvironmental orgsmizations, consumer
advocacy agencies, etc.), will recelve no notice unless they are aware of the action and have
filed 3 request for notice under Section 17305(a)(4). Thus, those who may be in the best
position to assess the “faicness” of @ Proposed judgment or sertlement may be cut out of the

process.

Thus, the Committcs concludes that the proposed hearing prior to dismisesl or emtry of
Judgment after settlement does not reach its goal of providing notice and the opportunity to
be heard to all affected members of the general public. Because a court could conclude that
proposed Sections 17305 aad 17306 provide a comptehensive notice systemn (which they im
fact do not), a representative action could be afforded the very res judicats effect which the
CLRC’s proposed amendment seaks 1o eliminate by deleting proposed Section 17308, To
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protect against a court arriving et such a conclusion, rather than eliminate proposed Section
17308, it should be amended to make clear that the determination is not conclusive and does
not bar any further action, be it represemtative or public.

If determinations of these actions were accorded conclusive effect in every instance, which
the Commitiee believes would be the effect of the notice and hearing provisions, the result
would be manifestly unfair and would bar many legitimate, necessary representative actions,

Mfrsn:m. Ihess nmvisions Armally dn little th disenirane tha shnsae which tha T B angin
t 1t 13 seeking to address.

In addition, relying upon public prosecutors to protect the public interest in every ingiance is
unrealistic. Due to resource limitations, prosecutors will be unable to inlervene in svery
representative action in order to cosure that the igrerssts of the general public are vindicated,
Therefore, 85 4 practical matter, it is likely that in many of the hearings anticipated by
Section 17306, no one will 2pply to imervene in order to prevent “sweetheart” deals and to
protect the laterests of the general public.

Even if ail affected and Interested partics were (o receive notice of the Section 17306
hearing, the "protection” provided by this hearing is dubious. First, although cartain parties
may apply to Ifervens, the court is not required to silow thejr participation in the hearing,
It is impractical and unrealistic to expect a trial judge to be receptive to the prospect of re-
opening the cage for further evidentiary hearing and of re-reviewing his or her own judgment
for “faimess.” Even if the judge did reopen the case, the presentation and receipt of now
evidence proffered by the intervening party could seriously affect the due procsss rights of
the party against whom the evidence is offered. Judges in such a situation are likely to
severely limit such intervention or provide only “lip service" to those silowed to intervene at
the cleventh hour.

Similar jssues are likely to influence the count’s *approval” of settlements and dismissals of
representative actions. Trial courts with overly burdened dockets are increasingly pushing
parties to settle lawsuits. It is doubtful that such courts will risk “exploding” o settiement
reached by the parties by allowing significant intervention by non-parties to the Jitigation,
Indecd, as the notice and hearing requirements in SB 143 apparently are discretionary with
respect to dismissals and settloments, many courts may opt to forego these “protections”
wltogecher.? In any &vent, those affected individuals and entitics that do receive notice and

*That notlce and a hearing are requured after trial and prior 10 ¢niry of judgment, but
. discretionary when an action is dismissed or serled is odd. It would appear 1o the
Committee that the potential for “unfair® or “inndequate® revolutions to represensative
actions would be more likely when an action is seqtled, rather than when & judgment is
entered by 3 court after trial. 5 : o
1
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are atlowed to intervene, will, in most cases, not have enough time to learn the facrs and
evidence relevant to the case In order to evaluate the edequacy of the settlement and presens
any cogeat objections to the coutt.

Although these provisions are spparently designed (o expose quick seitlements and
"sweethaart” deals, these abuses can be expected to coptime unhindered vixler the new
provisions, As discussed above, those with information or interest will most likely not
receive notice nor have an opportonity to present evidence 1o the court.  As a result, in most
instances, proposed judgments and scttlements will go unchallenged -- and the danger that a
particular plaintiff could “seli-our™ the imerests of the general public will remain a problem.
If, as the Committee fears, such judgmenrs and settlements arc accorded res judicata effect,
defendants may be afforded protection from any funie lawsuit designed to truly vindicate the
interests of the gencral public. This result would be devastating to the interests of the
general public, and to public imtcrest groups, legal aid organizations, consumer advocates and
other legitimate plaintiffs and their counsel, who would be barred from sceking 1o halt unfeir
and illegel business practices stmply because & plaintiff willing 1o enter into a cheap
settlement “beat them™ to a case, '

1:)] Bar t Aeti

The proposed amendments to SB 143 are ambiguous 2s (o the tes judicata effect of private
representative actions on subsequent enforcement actions by public prosecutors against the
same defendant. Although proposed Section 17310 appears to exempt public prosecutors
from any conclusive effect of prior private actions in some instances, it may not do 50 in all
instances. For example, although that section stafcs thet public prosecutors are not precluded
from taking future sction “as a consequence of nof taking action™ in response 1o u noticed
hearing, it is silent as to the conclusive effect of & judgment or settlement in & private
representative action if a public prosecutor does take action in the private lawsuit. Consider
a public prosecutor who appears at a hearing prior to entry of judgment in a private
representative action and who unsuccessfully objects to the proposed sentiement.’ Under a
fair teading of the bill and the law on res judicats, that prosecutor may latet be precluded
from bringing an action against the defendant to trely vindieate the rights of the general
public, This potential result may serve to discourage public prosecutors from becoming

1There are numerous reasons why a public prosecutor entering into the process at the
eleventh hour may not be successful in persuading the coure that the proposed settlement does
not adequately protect the interests of the geners] public. For example, as discussed above,
the prosecutor mey not have enough time to lcam the facts and evidenice relevant to the case
in order to affectively evaluate the adequacy of the settlement or judgment, the court may not
allow the prosecutor to present evidence ax the hearing and/or the court may be unwilling to
“explode” a serdement by reopening & case for further evidentiary hearing and review.
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involved in noticed hearings in private Tepresentative actions, in effect frusmrating one of the
bill's purposas.

Such & resuit would negatively impact public Prosecutor offices state-wide, In order 1o avoid
later preclusion from bringing an sction on behalf of the general public 2gainst a particuiar
defendant or scam, public Proseculors may be Pressured to become involved i every pending
Section 17200 represeniarive action, either 10 bring its own action, to prepars for noticed

significant resources on responding 1o suits brought by private individuals, public prosecurors
will be able to focus less time on their own priorities and proactive strategies, Such a result
would subvert the over-urching purpose of Section 17200 Tepresentative actions -- that is, that
they should supplement, not dictate, law exforcement efforts.  Public prosecutors were never
intended to, and shouid 151, be bound by private répresentative actions.

The Committee baliaves that SB 143 Presents potentially adverse coasequences 1o the due
process rights of members of the generml public and possible negative impa_m on public

Given the Committee's akepticism 23 to the ability of SB 143 to address the perceived
“abuses” of Section 17200, coupled with the significant problems with various provisions
outlined above, the Committes is convinced that this legislation is both ill-advised and not
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uniawful and unfair business practices. It is not desigmed to Provide demages to large
numbers of individuals, and therefore dispenses with time-consuming procedural
requirements. For those litigants who do wigh to obiain damages for g large number of
individuals, other litigation meagures exist, such 23 class acrion provisions.

4  GERMANENESS

The members of the Commirtee are public interest and legal services stlorneys representing
Privaic partics, and public prosecutors, who regufarly utilize and provide training regarding
Section 17200 claims and repressntative actions. As such, the Committee possesses the
special knowledge, training and experience 1o provide the Legislature with important analysis
and technical comments NEcessary to assessing the merits of this bill,
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SENATE BILL No. 1309

Introduced by Senator Mountjoy

February 28, 1997

An act to amend Sections 17204 and 17535 of the Business
and Professions Code, relating to unfair competition.

LEGISLATIVE COUNSEL'S DIGEST

SB 1309, as introduced, Mountjoy. Unfair competition.

Existing law prohibits unfair competition and certain
unlawful, unfair, or fraudulent business acts or practices, and
authorizes actions for relief to be brought by the Attorney
General, a district attorney, a county counsel, a city attorney,
or on the complaint of any board, officer, person, corporation,
or association, or by any person acting for the interests of itself,
its members, or on behalf of the general public. These
provisions provide for various remedies, including injunctive
relief, restitution, and civil penalties.

This bill would:

(1) Require a person bringing an action under these
provisions solely on his or her own behalf to have been harmed
or threatened with some harm by the unlawful acts or
practices.

(2) Require a person acting for the interests of its members
to prove that some or all of the members were harmed or
threatened with some harm, and if restitution is sought,
requirc the person to comply with certain provisions
governing class actions.

(3) Require a private person who brings an action under
these provisions on behalf of the general public to have been
harmed or threatened with some harm, be an adequate
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representative of the interests of the general public, have an
attoney who will adequately represent the interests of the
general public, and have claims or defenses typical of the
claims or defenses of the general public, as determined by the
court.

(4) Require court approval following a hearing in order for
an actton brought under (3) to be dismissed or compromised,
as specified, and provide that a judgment approved by the
court in that regard is conclusive and would bar any further
similar representative actions against the same defendant
based on substantially similar facts and theories of liability.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Section 17204 of the Business and
2 Professions Code is amended to read:

3 17204. ({a) Actions for any relief pursuant to this
4 chapter shall be prosecuted exclusively in a court of
5 competent jurisdiction by the Attorney General or any
6 district attorney or by any county counsel authorized by
7 agreement with the district attorney in actions involving
8 violation of a county ordinance, or any city attorney of a
9 city, or city and county, having a population in excess of
10 750,000, and, with the consent of the district attorney, by
11 a city prosecutor in any city having a full-time -city
12 prosecutor or, with the consent of the district attorney, by
13 a city attorney in any city and county in the name of the
14 people of the State of California upon their own
15 complaint or upen the complaint of any board, officer,
16 person, corporation or association or by any person acting
17 for the interests of itself, its members, or the general
18 public.

19 (b) Any person bringing an action for relief pursuant
20 to this chapter solely on his or her own behalf shall have
21 been harmed or threatened with some harm by the acts
22 or practices prohibited by this chapter in order to
23 maintain the action.
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(c) Any person acting for the interests of its members
who brings an action for relief pursuant to this chapter
shall prove that some or all of its members have been
harmed or threatened with some harm by the acts or
practices prohibited by this chapter, and if restitution for
its members is sought, shall satisfy the requirements of
Section 382 of the Code of Civil Procedure.

{d) Any private person who brings an action for any
relief pursuant to this chapter on behalf of the general
public shall have been harmed or threatened with some
harm by the acts or practices prohibited by this chapter,
shall be an adequate representative of the interests of the
general public, shall have retained an attorney who will
adequately represent the interest of the general public,
and shall have claims or defenses typical of the claims or
defenses of the general public. As soon as practical after
the commencement of an action on behalf of the general
public, the court shall determine by order whether the
action may be maintained.

(e) Any action authorized by the court fo be brought
by a private person acting on behalf of the general public
may not be dismissed or compromised without the
approval of the court, following a hearing in which the
court finds that the proposed judgment or dismissal of the
action is fair, reasonable, and adequate to protect the
interests of the general public. Notice of the proposed
demand or compromise shall be given as the court
directs. The determination of an action brought by a
person acting on behalf of the general public pursuant to
a judgment approved by the court Is conclusive and bars
any further actions brought by private persons on behalf
of the general public against the same defendant based on
substantially similar facts and theories of liability.

{f) Nothing in this section shall preclude a person from
bringing a class action for relief pursuant to this chapter
if the requirements of Section 382 of the Code of Civil
Procedure are satisfied.

SEC. 2. Section 17535 of the Business and Professions
Code is amended to read:
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17535, (a) Any person, corporation, firm,
partnership, joint stock company, or any other association
or organization whieh that violates or proposes to violate
this chapter may be enjoined by any court of competent
jurisdiction. The court may make such orders or
judgments, including the appointment of a receiver, as
may be necessary to prevent the use or employment by
any person, corporation, firm, partnership, joint stock
company, or any other association or organization of any
practices sviveh thar violate this chapter, or whieh that
may be necessary to restore to any person in interest any
money or property, real or personal, which may have
been acquired by means of any practice in this chapter
declared to be unlawful.

(b) Actions for injunction under this section may be
prosecuted by the  Attorney General or any district
attorney, county counsel, city attorney, or city prosecutor
in this state in the name of the people of the State of
California upon their own complaint or upon the
complaint of any board, officer, person, corporation or
association or by any person acting for the interests of
itself, its members, or the general public.

(c) Any person bringing an action for relief pursuant
to this chapter solely on his or her own behalf shall have
been harmed or threatened with some harm by the acts
or practices prohibited by this chapter in order to
maintain the action.

{d) Any person acting for the Interests of its members
who brings an action for relief pursuant to this chapter
shall prove that some or all of its members have been
harmed or threatened with some harm by the acts or
practices prohibited by this' chapter, and if restitution for
its members is sought, shall satisfy the requirements of
Section 382 of the Code of Civil Procedure.

(e) Any private person who brings an action for any
relief pursuant to this chapter on behalf of the general
public shall have been harmed or threatened with some
harm by the acts or practices prohibited by this chapter,
shall be an adequate representative of the interests of the
general public, shail have retained an attorney who will
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adequately represent the Interest of the general public,
and shall have claims or defenses typical of the claims or
defenses of the general public. As soon as practical after
the commencement of an action on behalf of the general
public, the court shall determine by order whether the
action may be maintained.

{(f) Any action authorized by the court to be brought
by a private person acting on behalf of the general public
may not be dismissed or compromised without the
approval of the court, following a hearing in which the
court finds that the proposed judgment or dismissal of the
action is fair, reasonable, and adequate to protect the
interests of the general public. Notice of the proposed
demand or compromise shall be given as the court
directs. The determination of an action brought by a
person acting on behalf of the general public pursuant to
a judgment approved by the court is conclusive and bars
any further actions brought by private persons on behalf
of the general public against the same defendant based on
substantially similar facts and theories of liability.

(g) Nothing in this section shall preclude a person
from bringing a class action for relief pursuant to this
chapter if the requirements of Section 382 of the Code of
Civil Procedure are safisfied.
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AMENDED IN ASSEMBLY APRIL 1, 1997

CALIFORNIA LEGISLATURE—1997-98 REGULAR SESSION

ASSEMBLY BILL No. 1295

Introduced by Assembly Member Caldera

February 28, 1997

An act to amend Sections +7200-and—1#500-of 77204 and 17535
of, and to add Chapter 6 (commencing with Section 17300) to
Part 2 of Division 7 of, the Business and Professions Code,
relating to unfair practices.

LEGISLATIVE COUNSEL'S DIGEST

AB 1295, as amended, Caldera. Unfair practices.

Existing law  prohibits  unfair competition and certain
unlawful, unfair, or fraudulent business acts or practices, and
authorizes actions for relief to be brought by the Attorney
General, a district atforney, a county counsel, a city attorney,
or on the complaint of any board, officer, person, corporation,
or association, or by any person acting for the interests of itself,
its members, or on behalf of the general public. These
‘provisions provide for various remedies, including injunctive
relief, restitution, and civil penalties, as specified.

This bill would enact additional requirements to be met by
a person bringing an action under these provisions if the
person is seeking restitution or other monetary relief available
under these provisions and if the person is not the Attorney
General, a district attorney, a city attorney, or any other
official of a governmental entity. The bill in these cases would
require a private person to have suffered actual injury as a
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result of a violation, and with respect to an injury arising from
a misrepresentation, the bill would require the person to show
that he or she was actually misled, that he or she actually and
reasonably relied on the representation, and that the person
responsible  for the representation knew or should have
known that the misrepresentation was deceptive, untrue, or
misleading.

The bill would allow a person to bring an action in these
cases on behalf of persons similarly situated, but would require
the action to comply with certain provisions governing class
actions, and would provide that a judgment for monetary
relief shall serve as a final judgment of the class.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 17204 of the Business and
Professions Code is amended to read:

17204. Actions for any relief purswant to this chapter
shall be prosecuted exclusively in a court of competent
jurisdiction by the Attorney General or any district
attorney or by any county counsel authorized by
agreement with the district attormey in actions involving
violation of a county ordinance, or any city attorney of a
city, or city and county, having a population in excess of
750,000, and, with the consent of the district attorney, by
a city prosecutor in any city having a full-time city

E\DOO--]O\UI-PL»JN._A

—
b —

98

62



Ju—
SO ND 0O ] SN W WD b

P L WD L WD W0 L) L) ) W D B B B R BT RO BT B D e e e e e et et
SOV bAaWLWNNR,OoOYHRICNNERWR=OWo0 s W —

—3— AB 1295

prosecutor or, with the consent of the district attorney, by
a city attorney in any city and county in the name of the
people of the State of California upon their own
complaint or upon the complaint of any board, officer,
person, corporation or association or by any person acting
for the interests of itself, its members or the general
public. An action brought under this chapter seeking
restitution or other monetary recovery available under
this chapter, other than an action brought by the
Attorney General, a district attorney, a city attorney, or
any other official of a governmental entity, shall be
subject to Chapter 6 (commencing with Section 17300).

SEC. 2. Chapter 6 (commencing with Section 17300)
is added to Part 2 of Division 7 of the Business and
Professions Code, to read:

CHAPTER O,  PRIVATE ACTIONS SEEKING RESTITUTION OR
OTHER MONETARY RECOVERY

17300. (a) A private person bringing an action for a
violation of Chapter 5 {(commencing with Section 17200)
or Part 3 (commencing with Section 17500), who is
seeking restitution or other monetary recovery available
under those chapters, may bring an action with respect
to that violation only as provided by this chapter.

(b) Nothing in this chapter applies, or shall be
construed to apply, to any action brought by the Attorney
General, a district attorney, a city attorney, or any other
official of a governmental entity pursuant fo Chapter 5
(commencing  with  Section  17200) or Part 3
(commencing with Section 17300).

17301. A person subject to this chapter bringing an
action on his or her own behalf may bring an action only
if the following requirements are met, as applicable:

{a) The person suffered actual injury as a result of the
violation. As used In this section, “actual injury” means a
monetary loss or personal injury.

(b} For an injury arising from a misrepresentation, in
addition to meeting the requirement of subdivision (a),
the person shall be required to show all of the following:

28
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(1) The person was actually misled by the
representation.

(2) The person actually and reasonably relied on the
representation.

(3) The person responsible for the misrepresentation
knew or should have known that the misrepresentation
was deceptive, untrue, or misleading.

17302. {(a) A person subject to this chapter may bring
an action seeking restitution or other monetary recovery
for a violation of Chapter 5 {(commencing with Section
17200) or Part 3 {(commencing with Section 17500} on
behalf of other persons similarly situated. However, those
actions are subject to the requirements applicable to
representative actions under Section 382 of the Code of
Civil Procedure.

{b) A judgment that meets the requirements of
Section 382 of the Code of Civil Procedure for monetary
relief shall serve as a final judgment of the class under that
section.

SEC. 3. Section 17335 of the Business and Professions
Code is amended to read:

17535. Any person, corporation, firm, partnership,
joint stock company, or any other association or
organization whtek that violates or proposes to violate this
chapter may be enjoined by any court of competent
jurisdiction. The court may make such orders or
judgments, including the appointment of a receiver, as
may be necessary to prevent the use or employment by
any person, corporation, firm, partnership, joint stock
company, or any other association or organization of any
practices whielr that violate this chapter, or whieh that
may be necessary to restore to any persen in interest amy
money or property, real or personal, whieh that may have
been acquired by means of any practice in this chapter
declared to be unlawful.

Actions for injunction under this section may be
prosecuted by the Attorney General or any district
attorney, county counsel, city attorney, or city prosecutor
in this state in the name of the people of the State of
California upon their own complaint or upon the
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complaint of any board, officer, person, corporation or
association or by any person acting for the interests of
itself, its members or the general public. An action
brought under this chapter seeking restitution or other
monetary recovery available under this chapter, other
than an action brought by the Attorney General, a district
attorney, a city attorney, or any other official of a
governmental entity, shall be subject to Chapter 6
(commencing with Section 17300).
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